UNITED STATES TAX COURT
WASHINGTON, D.C. 20217

February 19,2016

PRESS RELEASE
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United States Tax Court announced today
following practitioners
disciplined or reinstated by
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Court for reasons explained an order issued in the case of each
memoranda sur order
with respect to Carl D. Gensib, Wayne Richard
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Attachments

UNITED STATES TAX COURT
WASHINGTON , DC 20217

In re: Steven M. Cyr

ORDER OF DISBARMENT
The Court issued an Order of Interim Suspension and Order to Show Cause
on November 9, 2015, affording Mr. Cyr the opportunity to show cause, if any,
why he should not be suspended or disbarred from practice before this Court, or
otherwise disciplined based upon: (1) his felony conviction in the United States
District Court for the District of Oregon on one count of wilfully making and
subscribing a false tax return in violation of section 7206(1) of the Internal
Revenue Code, (2) his suspension from the practice of law in the State of Oregon
by Order Suspending Accused Pursuant to BR 3.4, issued by the Supreme Court of
Oregon on or about December 3, 2014, (3) his indefinite suspension from the
practice of law before the Internal Revenue Service, effective April 30, 2015, and
(4) his disbarment from the practice of law in the State of Washington, by Order of
the Supreme Court of Washington, filed on August 12, 2015.
The Order of Interim Suspension and Order to Show Cause instructed Mr.
Cyr to (1) submit a written response to the order on or before December 18,2015,
and (2) notify the Court in writing on or before December 18, 2015, of his
intention to appear, in person or by counsel, at a hearing concerning his proposed
discipline scheduled before the United States Tax Court, 400 Second Street, N. W.,
Washington, D.C. 20217, at 10:00 a.m. on January 5, 2016.
The Order of Interim Suspension and Order to Show Cause was mailed by
both certified and regular mail, to Mr. Cyr's address of record in Portland, Oregon
and to a second address in Beaverton, Oregon. The copies of the Order mailed by
certified mail and regular mail to the Portland address were returned to the Court
by the United States Postal Service (USPS), both envelopes marked "Return to
Sender - Not Deliverable as Addressed - Unable to Forward." The copy of the
Order mailed by certified mail to the Beaverton address was returned to the Court
by the USPS, the envelope marked "Return to Sender - Unclaimed - Unable to
Forward." The copy of the Order mailed by regular mail to the Beaverton address
has not been returned to the Court by the USPS. The Court has received no
response from Mr. Cyr to the Order of Interim Suspension and Order to Show
Cause, nor did the Court receive by December 18,2015, notice of Mr. Cyr's
intention to appear at the scheduled hearing.
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Washington, D.C.
February 19,2016

UNITED STATES TAX COURT
WASHINGTON, DC 20217

In re: Carl D. Gensib

ORDER OF SUSPENSION
The Court issued an Order to Show Cause to Mr. Carl D. Gensib on
November 24, 2015, affording him the opportunity to show cause, if any, why he
should not be suspended or disbarred from practice before this Court, or otherwise
disciplined. The Order to Show Cause was predicated on discipline imposed on
him by the Supreme Court of New Jersey which included a six-month suspension,
In re Gensib, 209 N.J. 421, 37 A.3d 1136 (2012), three censures, In re Gensib, 220
N.J. 109, 103 A.3d 1215 (2014), In re Gensib, 212 N.J. 465,56 A.3d 859 (2012),
In re Gensib, 206 N.1. 140, 19 A.3d 984 (2011), and a reprimand In re Gensib, 185
N.J. 344, 886 A.2d 632 (2005). See Rule 202( c), Tax Court Rules of Practice and
Procedure. The Order to Show Cause was also based upon Mr. Gensib's conduct,
as petitioner's counsel, in Hill v. Commissioner, Docket Number 29213-13, a
matter that is unrelated to the discipline imposed on Mr. Gensib by the Supreme
Court of New Jersey.
The Order to Show Cause instructed Mr. Gensib to submit a written
response to the Order on or before December 18, 2015, and notify the Court in
writing on or before December 18, 2015, of his intention to appear, in person or by
counsel, at a hearing concerning his proposed discipline scheduled before the
United States Tax Court, 400 Second Street, N.W., Washington, D.C. 20217, at
10:00 a.m. on January 5, 2016.
In response to the Order to Show Cause, Mr. Gensib submitted a letter,
timely received by the Court on December 14,2015, notifying the Court of his
intention to appear at a hearing on January 5, 2016. Mr. Gensib also submitted a
letter, received by the Court on December 18, 2015, setting forth his written
response to the Court's Order to Show Cause. Additionally, Mr. Gensib appeared
before a panel of three Judges of the Court at the hearing on January 5, 2016.
Upon due consideration ofMr. Gensib's written response to the Court, his
testimony before the panel at the January 5,2016, hearing, and for reasons set
forth more fully in the attached Memorandum Sur Order, it is
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ORDERED that the Court's Order to Show Cause, issued November 24,
2015, is hereby made absolute in that, under the provisions of Rule 202, Tax Court
Rules of Practice and Procedure, Mr. Gensib is forthwith suspended from practice
before the United States Tax Court, until further order of the Court. See Rule
202(f), Tax Court Rules of Practice and Procedure, for reinstatement requirements
and procedures. It is further
ORDERED that, until reinstated, Mr. Gensib is prohibited from holding
himself out as a member of the Bar of the United States Tax Court. It is further
ORDERED that Mr. Gensib's practitioner access to case files maintained by
the Court in electronic fonn, if any such access was given to him, is hereby
revoked. It is further
ORDERED that the Court will file orders to withdraw Mr. Gensib as
counsel in all pending cases in which he appears as counsel of record. It is further
ORDERED that Mr. Gensib shall, within 20 days of service of this order
upon him, surrender to this Court his certificate of admission to practice before
this Court.
By the Court:

igned) Michael B. Thornton

Michael B. Thornton
Chief Judge
Dated: Washington, D.C.
February 19,2016

UNITED STATES TAX COURT
WASHINGTON , DC 20217

In re Carl D. Gensib

MEMORANDUM SUR ORDER
This disciplinary proceeding involves the Order to Show Cause issued to
Mr. Gensib on November 24,2015, directing him to show cause, if any, why he
should not be suspended or disbarred from practice before the Court, or otherwise
disciplined by this Court, based upon the discipline imposed on him by the
Supreme Court of New Jersey. Mr. Gensib's discipline by the Supreme Court of
New Jersey included a six-month suspension, In re Gensib, 209 N.J. 421, 37 A.3d
1136 (2012), three censures, In re Gensib, 220 N.J. 109, 103 A.3d 1215 (2014), In
re Gensib, 212 N.J. 465, 56 A.3d 859 (2012), In re Gensib, 206 N.J. 140, 19 A.3d
984 (2011), and a reprimand In re Gensib, 185 NJ. 344, 886 A.2d 632 (2005). See
Rule 202( c), Tax Court Rules of Practice and Procedure. The Order to Show
Cause was also based upon Mr. Gensib's conduct as petitioner's counsel in Hill v.
Commissioner, Docket Number 29213-13, a matter that is unrelated to the
discipline imposed on Mr. Gensib by the Supreme Court of New Jersey.
In response to the Order to Show Cause, Mr. Gensib submitted a letter,
timely received by the Court on December 14, 2015, notifying the Court of his
intention to appear at a hearing on January 5, 2016. Mr. Gensib also submitted a
letter, received by the Court on December 17,2015, setting forth his written
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sustained substantial professional and financial losses as a result of the sanctions
that were imposed by the New Jersey Supreme Court. He asserts that the
imposition of reciprocal discipline by this Court would be duplicative and would
serve no purpose after his punishment by the New Jersey Supreme Court. He also
asserts that reciprocal discipline by this Court would be unjust because of the time
lapse between the New Jersey sanctions and the initiation of disciplinary
proceedings in this Court. For those reasons, Mr. Gensib claims that the
imposition of reciprocal discipline would constitute a "grave injustice."
We disagree. The purpose of imposing discipline on members of the bar is
to deter other attorneys from engaging in similar conduct and to publicize attorney
misconduct to protect the public. See In re Chang, 83 A.3d 763, 767 (D.C. 2014);
In re Davy, 25 A.3d 70, 73 (D.C. 2011). Therefore, the imposition of reciprocal
discipline in this case would not be duplicative or serve no purpose. Furthermore,
the imposition of reciprocal discipline would not be a "grave injustice" because the
delay in initiating these reciprocal disciplinary proceedings was caused by Mr.
Gensib's own failure to self-disclose the New Jersey discipline as required by Rule
202(b). In these circumstances, there is no injustice in imposing reciprocal
discipline. See In re Chang, 83 A.3d 763, 767 (D.C. 2014); In re Davy, 25 A.3d
70, 73 (D.C. 2011).
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(continued ... )
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he did not receive electronic service from the Court leaving a puzzle as to how he
knew to open mail in the other cases but not in Hill v. Commissioner. Mr.
Gensib's disregard of this Court's Rules and orders in Hill v. Commissioner causes
the Court to question his repeated disregard of the requirement imposed by Rule
202(b), Tax Court Rules of Practice and Procedure, to notify the Court of the New
Jersey disciplinary matters. Mr. Gensib has not shown any "other grave reason"
not to give effect to the action of the Supreme Court of New Jersey. See Selling v.
Radford, 243 U.S. at 51. Accordingly, we will give full effect to Mr. Gensib's
suspension by the Supreme Court of the State of New Jersey.

I(... continued)

Hernandez v. Commissioner, Docket No. 164-15S:
Petition and Request for Place of Trial filed by Mr.
Gensib on January 5, 2015; Settlement Stipulation
executed by Mr. Gensib, filed May 28,2015, and
Stipulated Decision executed by Mr. Gensib, entered on
May 28, 2015.
Fomin v. Commissioner, Docket No. 5992-15S: Petition
and Request for Place of Trial filed by Mr. Gensib on
March 3, 2015.
Sowell v. Commissioner, Docket No. 19264-15: Petition
and Request for Place of Trial filed by Mr. Gensib on
July 29,2015.
Roczey v. Commissioner, Docket No. 19668-15:
Petition and Request for Place of Trial filed by Mr.
Gensib on August 3, 2015.
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Considering the entire record in this matter, we conclude that Mr. Gensib
has not shown good cause why he should not be suspended, disbarred or otherwise
disciplined, and we further conclude that, under Rule 202, the appropriate
discipline in this case is suspension.

The Committee on Admissions,
Ethics, and Discipline
Dated: Washington, D.C.
February 19,2016

UNITED STATES TAX COURT
WASHINGTON, DC 20217

In re: Wayne Richard Hartke

ORDER OF SUSPENSION
The Court issued an Order to Show Cause on September 9, 2015, affording
Mr. Hartke the opportunity to show cause, if any, why he should not be suspended
or disbarred from practice before this Court, or otherwise disciplined based upon
the Order of the Virginia State Bar Disciplinary Board, entered April 17, 2015,
suspending Mr. Hartke from the practice of law in the Commonwealth of Virginia
for a period of six months, effective March 27, 2015. Mr. Hartke failed to inform
the Chair of this Court's Committee on Admissions, Ethics, and Discipline of the
entry of the April 17, 2015, order of the Virginia State Bar Disciplinary Board
within 30 days, as required by Rule 202(b), Tax Court Rules of Practice and
Procedure.
The Order to Show Cause instructed Mr. Hartke to (1) submit a written
response to the order on or before October 1, 2015, and (2) notify the Court in
writing on or before October 1, 2015 of his intention to appear, in person or by
counsel, at a hearing" concerning his proposed discipline scheduled before the
United States Tax Court, 400 Second Street, N.W., Washington, D.C. 20217, at
10:00 a.m. on October 16,2015. The Court received Mr. Hartke's written
response on September 30, 2015, in which he submitted a statement, and requested
a continuance of the October 16,2015, hearing date set forth in the Order to Show
Cause.
By Order dated October 7,2015, the Court granted Mr. Hartke's request for
continuance, and directed him, among other matters to respond on or before
December 18, 2015, as to his intention to appear at the hearing, rescheduled for
January 5, 2016. The Order was mailed to Mr. Hartke by both certified and
regular mail, and neither copy thereof has been returned to the Court by the United
States Postal Service. The tracking information on the USPS website for the copy
mailed by certified mail is: "Your item was delivered at 11 :58 am on October 9,
2015 in RESTON, VA 20191." The Court has received no response from Mr.
Hartke to the Order, nor had the Court received by December 18, 2015, notice of
Mr. Hartke's intention to appear at the scheduled hearing.
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Upon due consideration and for the reasons set forth in the attached
Memorandum Sur Order, is hereby
ORDERED that the Court's Order to Show Cause, issued September 9,
2015, is hereby made absolute in that, under the provisions of Rule 202, Tax Court
Rules of Practice and Procedure, Mr. Hartke is forthwith suspended from practice
before the United States Tax Court, until further order of the Court. See Rule
202(f), Tax Court Rules of Practice and Procedure, for reinstatement requirements
and procedures. It is further
ORDERED that, until reinstated, Mr. Hartke is prohibited from holding
himself out as a member of the Bar of the United States Tax Court. It is further
ORDERED that Mr. Hartke's practitioner access to case files maintained by
the Court in electronic form, if any such access was given to him, is hereby
revoked. It is further
ORDERED that the Court will file orders to withdraw Mr. Hartke as
counsel in all pending cases in which he appears as counsel of record. It is further
ORDERED that Mr. Hartke shall, within 20 days of service of this order
upon him, surrender to this Court his certificate of admission to practice before
this Court.

By the Court:

(~ ;~ned)

Michael B. Thornton

Michael B. Thornton
Chief Judge
Dated: Washington, D.C.
February 19,2016

UNITED STATES TAX COURT
WASHINGTON, DC 20217

In re Wayne Richard Hartke

MEMORANDUM SUR ORDER
The Court issued an Order to Show Cause to Mr. Wayne Richard Hartke on
September 9,2015, affording him the opportunity to show cause, if any, why he
should not be suspended or disbarred from practice before this Court, or otherwise
disciplined. The Order to Show Cause was predicated on the Order of Suspension
entered on April 17, 2015, by the Virginia State Bar Disciplinary Board, wherein
the Board suspended Mr. Hartke from the practice of law under the terms discussed
below. SeeInreHartke, VSBDocketNo.14-051-098765,2015 WL3551179
(herein "Order of Suspension"). The Order to Show Cause was also predicated on
Mr. Hartke's failure to inform the Chair of the Committee on Admissions, Ethics,
and Discipline of the action of the Virginia State Bar Disciplinary Board no later
than 30 days after such action, as required by Rule 202(b) of the Tax Court Rules
of Practice and Procedure.
After the Court issued the subject Order to Show Cause, the Court of
Appeals for the District of Columbia issued an order, filed September 21,2015,
suspending Mr. Hartke from the practice of law in the District of Columbia,
pending final disposition of disciplinary proceedings before that court.
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UNITED STATES TAX COURT
WASHINGTON, DC 20217

In re: Robert J. Howell

ORDER OF SUSPENSION
The Court issued an Order to Show Cause on November 24, 2015, affording
Mr. Howell the opportunity to show cause, if any, why he should not be suspended
or disbarred from practice before this Court, or otherwise disciplined based upon
the Order of the General Court of Justice, Superior Court Division, 10th Judicial
District of North Carolina, filed June 22, 2015, suspending Mr. Howell from the
practice of law in the State of North Carolina. Additionally, Mr. Howell failed to
inform the Chair of this Court's Committee on Admissions, Ethics, and Discipline
of the entry of the June 22, 2015, Order of the General Court of Justice, Superior
Court Division, 10th Judicial District of North Carolina within 30 days, as
required by Rule 202(b), Tax Court Rules of Practice and Procedure.
The Order to Show Cause instructed Mr. Howell to (1) submit a written
response to the order on or before December 18, 2015, and (2) notify the Court in
writing on or before December 18, 2015, of his intention to appear, in person or by
counsel, at a hearing concerning his proposed discipline scheduled before the
United States Tax Court, 400 Second Street, N.W., Washington, D.C. 20217, at
10:00 a.m. on January 5, 2016.
The Order to Show Cause was mailed to Mr. Howell by both certified and
regular mail. Neither copy of the Order to Show Cause was returned to the Court
by the United States Postal Service. The tracking information on the website of
the United States Postal Service shows that the certified mailing of the Order to
Show Cause was delivered on December 1,2015. The Court has received no
response from Mr. Howell to the Order to Show Cause, nor did the Court receive
by December 18, 2015, notice of Mr. Howell's intention to appear at the scheduled
hearing.
Upon due consideration and for cause, it is hereby
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F-"
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ORDERED that the Court's Order to Show Cause, issued November 24,
2015, is hereby made absolute in that, under the provisions of Rule 202, Tax Court
Rules of Practice and Procedure, Mr. Howell is forthwith suspended from practice
before the United States Tax Court, until further order of the Court. See Rule
202(f), Tax Court Rules of Practice and Procedure, for reinstatement requirements
and procedures. It is further
ORDERED that, until reinstated, Mr. Howell is prohibited from holding
himself out as a member of the Bar of the United States Tax Court. It is further
ORDERED that Mr. Howell's practitioner access to case files maintained by
the Court in electronic form, if any such access was given to him, is hereby
revoked. It is further
ORDERED that the Court will file orders to withdraw Mr. Howell as
counsel in all pending cases in which he appears as counsel of record . It is further
ORDERED that Mr. Howell shall, within 20 days of service of this order
upon him, surrender to this Court his certificate of admission to practice before
this Court.

By the Court:

(Signed) Michael B. Thornton

Michael B. Thornton
Chief Judge
Dated: Washington, D.C.
February 19, 2016

UNITED STATES TAX COURT
WASHINGTON, DC 20217

In re: James H. Schultz

ORDER OF REPRIMAND
For the reasons set forth in the Memorandum Sur Order attached hereto, it is
ORDERED: That the Court's Order to Show Cause dated November 24,
2015, is made absolute, in that James H. Schultz shall be, and he is, hereby
publically reprimanded for his conduct in Jose M. Cerda v. Commissioner, Docket
No. 1576-14SL.

By the Court:

(Signed) Michael B. Thornton

Michael B. Thornton
Chief Judge
Dated: Washington, D.C.
February 19,2016

ER E

UNITED STATES TAX COURT
WASHINGTON, DC 20217

In re James H. Schultz

MEMORANDUM SUR ORDER
On November 24,2015, pursuant to Rule 202(a)(3) of the Tax Court Rules
of Practice and Procedure, the Court issued an Order to Show Cause to Mr. James
H. Schultz, a member of the Bar of the Court, in which the Court ordered Mr.
Schultz to show cause why he should not be suspended or disbarred from practice
or otherwise disciplined by reason of his conduct in Cerda v. Commissioner,
Docket No. 1576-14SL. The Order to Show Cause describes Mr. Schultz' conduct
as follows:
Notwithstanding your entry of appearance as petitioner's
counsel [in Cerda v. Commissioner, Docket No. 1576-14SL], you
failed to appear on September 14,2015, when the case was called
from the calendar of the trial session of the Court that began in
Peoria, Illinois, and you have done nothing to prosecute petitioner's
case. Petitioner appeared * * * and * * * stated that he had retained
you approximately two years before then and, after making payments
to you, he had been unable to contact you. * * * [R]espondent's
attorney filed a motion for continuance based upon the fact that you
had not responded to [the attempts of respondent's counsel] to contact
you by telephone and by letter. * * *
It appears that your conduct in the above case violated Rule 1.1
(competence), Rule 1.3 (diligence), Rule 1.4 (communication), Rule
1.5 (fees), Rule 3.2 (expediting litigation), Rule 3.4 (fairness to
opposing party and counsel), Rule 8.4(a) (conduct that violates the
Rules of Professional Conduct), and Rule 8.4( d) (conduct that is
prejudicial to the administration of justice) of the ABA Model Rules
of Professional Conduct, and Rule 202(a)(3) (conduct which violates
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letter and spirit
Model Rules
Professional Conduct,
the Rules of the Court, or orders or other instructions of the Court)
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had been assessed . After a collection due process hearing, the Appeals Office
sustained the proposed levy, and on December 24, 2013, it issued a notice of
determination to Mr. Cerda.
Mr. Schultz filed a petition in this Court to challenge the notice of

determination, Cerda v. Commissioner, Docket No. 1576-14SL, on January 28,
2014. This is the case discussed in the Order to Show Cause. Mr. Schultz entered
his appearance in the case by subscribing and filing the petition which contained
his mailing address and Tax Court bar number. See Rule 24(a) of the Tax Court
Rules of Practice and Procedure. Mr. Schultz spoke to Mr. Cerda about the
petition on February 12,2014.
On September 14, 2015, approximately twenty-one months after he filed the
petition, Mr. Schultz failed to appear when the case was called for trial in Peoria,
Illinois. Mr. Cerda appeared with his certified public accountant and the
following exchange took place with the Court:
THE COURT: All right, now, Mr. Cerda, on our
records we see that you have an attorney in the Quad
Cities. Is he not here today?
MR. CERDA: He's not here. We don't know
where he went.
THE COURT: Okay, has he been in contact with
you at all?
NIR. CERDA: No.
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THE COURT: No?
MR. CERDA: No.
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LU\.<Uu,
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Respondent's counsel stated as follows:
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MS . MCBREARTY: We haven't your Honor.
Since Mr. Cerda has been represented by counsel we've
been unable to speak with him directly, and so this is the
first time that we've been able to speak face to face.
Upon consideration of the foregoing, the Court granted Mr. Cerda's oral motion to
withdraw Mr. Schultz as counsel, and suggested that Mr. Cerda speak to
respondent's counsel, and to pro bono counsel who was available at the calendar
call.
When Mr. Cerda's case was recalled, an attorney, Mr. Andrew Van Singel,
entered his appearance on Mr. Cerda's behalf, and he moved to continue the case.
With no objection by respondent, the Court granted petitioner's motion, retained
jurisdiction, and directed the parties to file a status report or stipulated decision by
November 13, 2015. Later, Mr. Cerda's new counsel informed respondent that
Mr. Cerda intended to settle the case and pursue collection alternatives outside of
the case. As a result, the Court entered a stipulated decision on December 23,
2015, sustaining the notice of determination that had been issued to Mr. Cerda on
December 24,2013.
On August 31, 2015, before the calendar call and Mr. Schultz' removal as
Mr. Cerda's attorney, as described above, respondent's attorney filed a motion for
continuance in which he recited his unsuccessful attempts to contact Mr. Schultz.
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The Court received Mr. Schultz' Response
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rule 1. 16(a) include the

Discharge
[4] A
has a right to discharge a lawyer at any time, with
or without
subject to liability
payment for
lawyer's
Where future
about the withdrawal may be
anticipated, it
be
prepare a
statement reciting
the
ABA Model Rule 1.16(b)
withdraw
Rule 1.1

forth the

....uvv..J

in which a

cnxr\,,:,..

the representation, so-called optional withdrawal. ABA
provides as
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(b)
may withdraw

*

*

fulfill an
the

as stated in paragraph (c), a lawyer
representing a client'

*

*

*

*

*

fails substantially
to

reasonable warning that the
will
withdraw
the obligation is fulfilled;
comments to

Model Rule 1.16(b)

the following:

[8] A lawyer
abide by
withdraw if
of an agreement
to the representation, such as an
agreement concerning
or court costs or an
limiting
objectives of the rpn,rPQ
situation, mandatory or optional, withdrawal
Rule 1.16(c)

the attorney is subj

provides as follows:

must comply
(c) A
requiring notice to or permission a
terminating a
When
tribunal, a
continue ,.""YU·""'"''''''
withstanding
cause for terminating
representation.

368,373 (1989).

when
to do so by a
not

to

- 14 
In

Court, the

~'applicable

law" governing withdrawal of the appearance

is set forth in Rule 24( c)

ofa

the

Rules. That rule

provides as

s appearance, or
of counsel
a
Court requesting
motion has been given by
any objection to the motion.
a motion to withdraw counsel shall
mailing address and
whom or by whom the motion
discretion, deny such motion.
Court Rule 24( c), a lawyer
of record must file a
motion, the attorney
client

to

m ~-.:....!.~====, 92 T.C. at 375,

under

Rule 24( c), we must balance
attorney seeking withdrawal,

file
that prior
and stating
withdraw as
also state the
of the party in
The Court may, in

to withdraw his or her
leave from the
prior notice of the motion
As we
a motion to withdraw
of petitioner,
the Court. Tax Court Rule

that the Court may deny a motion to withdraw as counsel of
In

Model Rule 1.16(c)

lawyer to continue the

notwithstanding good cause

terminating the representation.
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Mr. Schultz
professional relationship

April

that

action.

Rule 1. 16(a)(3) or Rule 24(c) of

does not mention ABA

Court Rules. Presumably, Mr. Schultz

to make the factual finding that he was discharged from

representation by Mr.

and

is asking the

conclusion that he was justified, as a
to

the

2005." Mr. Schultz does

s

the

Cerda terminated our

to draw the

in taking no further action with respect

matter.
we are unable to make

discharged

his

Docket No. 15

factual finding that Mr. Schultz was
ofMr. Cerda

14SL.

mentioned above, Mr. Schultz claims that his

took place during a
attorney,

Cerda v. Commissioner,

conversation with Mr. Neppl, another

that Mr. Neppl "later confirmed verbally that he was going to

representingMr.

" However,

is nothing in

record, such as a letter

or affidavit from Mr. Neppl, corroborating Mr. Schultz'
unlikely

Mr. Neppl had

coming to that conclusion, we
a member of the

Court

and we find it

such intention to take over the representation. In
judicial notice of the fact that Mr. Neppl
and we further note that Mr.

Schultz for any information or documents about

not

did not ask Mr.

case, there is no evidence that

- 16 
he contacted the government's attorney about the case, and he did not appear with
Mr. Cerda when the case was called from the calendar.
We also find it odd that Mr. Schultz did not contact Mr. Cerda by phone or
by letter to confirm his alleged termination. Indeed, Mr. Cerda's appearance at the
calendar call, and his statements to the Court at that time, make it clear that he had
not discharged Mr. Schultz as his attorney. We believe that the attempt made by
Mr. Cerda's CPA on August 24,2015, to tell respondent's attorney that Mr. Cerda

could not contact Mr. Schultz gives credence to Mr. Cerda's statements to the
Court at calendar call. Furthermore, contrary to Mr. Schultz' vague statements in
his Response that he had notified respondent's attorney of his discharge as Mr.
Cerda's attorney, respondent's motion for continuance, respondent's pretrial
memorandum, and the statements to the Court by respondent's attorney at calendar
call, make it clear that respondent's attorneys were unaware of the all edged
discharge of Mr. Schultz.
Second, even if Mr. Schultz had been discharged as Mr. Cerda's attorney,
we cannot draw the legal conclusion that Mr. Schultz was justified in taking no
further action to represent Mr. Cerda. As counsel of record, Mr. Schultz still had
an obligation under Rule 24( c) of the Tax Court Rules to notify both the other
party and the Court that he had been discharged, and to file a motion requesting

- 17 
was not at

as required.

as counsel

to withdraw his

the case.

to simply walk

case was

on January 28, 2014, through the time

filing the

for trial, approximately twenty-one months later on September 14, 2015,
Schultz performed no
the case

of Mr. Cerda, other than

serVIces on
on

Mr. Neppl, on April

1

of Professional

competent representation
reasonable

call

that Mr. Schultz's

15. The Court

violated the Model

and making a

in that he failed

client, as requ'

provide

by Model Rule 1.1,

promptness

his

to
as

by Model Rule 1 ,and he failed to adequately communicate with
as required by Model Rule 1.4.
Even if, as Mr.

s Response

as

Mr.

to the Court and
appearance

had been

disregarded the

he

opposing party by reason of the

In -""'-"'~~~~=.!..t==::::.!;.

obligations, he
by

he believed that

as Mr. Cerda's attorney.

to take reasonable
3

he failed to

as required by Model Rule 3.4,

neglecting

to expedite litigation, as
the opposing

and counsel with

in conduct that violated the

18 

Rules of

Conduct in violation

administration ofjustice,

conduct prejudicial
8A(d), he

Model Rule 8A(a), he

in conduct which violated

letter and

and in conduct unbecoming a member of
of Rule 202(a)(3) and

. The

the Tax

Bar

violation

of the Model

of the Court,

Rules of

violation

and Procedure,

framework

has published a

guide courts in imposing sanctions

Model Rule

ethical violations in order to

sanctions more consistent within a jurisdiction and among jurisdictions.
for

Sanctions,

determine

imposed,

(a) the duty
legal

1

(i.e. did

Under that framework,

order to

court should generally

lawyer violate a duty to a

or the profession?); (b)

public,
lawyer

lawyer's mental state (i.e., did

intentionally, knowingly, or negligently?); (c) the

or potential injury

caused by the lawyer's misconduct; and (d) the existence of aggravating or
mitigating

Standards

Imposing

Sanctions, Standard

3.0.
Our Rules of
practices in accordance with

require practitioners to
letter and spirit of the

on their

Model Rules
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Professional Conduct, Rule 201(a), and we believe it
to look to the ABA Standards
for violations

appropriate for

Imposing Lawyer Sanctions to

sanctions

the Model Rules.
the

by Mr. Schultz is his duty to the

of this case, the principle duty violated
system. After entering

Mr. Schultz failed to follow the
expedite the litigation, and he
fairness. Under

and

appearance
of

the appropriate sanction could be disbarment,

ABUSE OF

Standard

as follows:

PROCESS

Absent
or mitigating
out in Standard 3.0, the
application of the factors
sanctions are generally appropriate cases involving failure to
expedite litigation or bring a meritorious claim, or failure to obey
obligation
the
of a tribunal
for an open refusal
based on an
no valid obligation exists:
Iy appropriate when a
lawyer
violates a court
or
rule with the intent to obtain a benefit
the lawyer or another, and causes serious
injury or potentially
to a
or causes serious or potentially serious
with a
proceeding.

In

Court and to

to treat opposing party and counsel with

suspension, reprimand, or admonition.

6.21

Court
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6.22 Suspension generally appropriate when a
lawyer knows that he or
is violating a
order or
and causes injury or
potential injury to a client or a party, or
causes interference or potential interference
a legal proceeding.
6.23 Reprimand is generally appropriate when a
lawyer negligently fails to comply with a
court order or rule, and causes injury or
potential injury to a client or other
or
causes interference or potential interference
with a
proceeding.
6.24 Admonition is
appropriate when a
of
engages in an isolated'
negligence in complying
a court order
or rule,
causes
or no actual or
potential injury to a party, or causes little or
no actual or potential
with a
legal
that Mr.

We do not
or intentionally failed the
found Mr. Cerda

a difficult client and one who did not pay for Mr. Schultz'

services as they were rendered.

so, Mr. Schultz prepared

petition in the case at docket number 1576-1

in January of 20 1

filed
to

to challenge the notice of determination. After the case was set

s
trial, and Mr.
further.

that Mr. Schultz had

it is

a result,

still owed approximately $1,500, Mr.
violated his obligations

the

did
Court Rules and

Mr.

- 21
Court

calendar. Mr.

case was called

and

to

misconduct goes

",,,,,,nn

negligence in complying with a court order or
above. It

case was called for trial led to no

case and

" See Standard 6.24,

more comfortably within Standard 6.23.
Mr.

entered

isolated instance

on petitioner's

failure to appear when
because another
a result, the Court

Cerda an opportunity to work out a settlement

Potentially, Mr. Schultz's misconduct could have led to the dismissal
Cerda's case. In that event, the
Mr.

Service would

been free to

of tax liabilities

penalties.
aware of

any

absence ofa

circumstances.

prior disciplinary record, the
attitude toward

a dishonest or selfish

and a
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Recommendation
Based upon the above, it is the recommendation of the Committee on
Admissions, Ethics, and Discipline that Mr. James H. Schultz be publicly
reprimanded for his conduct in Cerda v. Commissioner, Docket No. 1576-14SL.

The Committee on Admissions,
Ethics, and Discipline
Dated: Washington, D.C.
February 19,2016

UNITED STATES TAX COURT
WASHINGTON, DC 20217

In re: John S. Shaffer

ORDER OF REINSTATEMENT
On July 14,2003, this Court issued an Order to Show Cause to Mr. Shaffer
based upon the order of the Supreme Court of Ohio, on March 19,2003,
suspending Mr. Shaffer from the practice of law in the State of Ohio for a period
of one year, with six months stayed on the condition he commit no further
violations of the Disciplinary Rules. See Office of Disciplinary Counsel v.
Shaffer, 98 Ohio St.3d 342, 785 N.E.2d 429, 431 (2003). Mr. Shaffer did not
submit a response to the Court's Order to Show Cause, nor did he request a
hearing before the Court. Accordingly, by Order of Suspension dated November
14,2003, the Court made the Order to Show Cause absolute in that, under the
provisions of Rule 202 of the Tax Court Rules of Practice and Procedure, Mr.
Shaffer was suspended from practice before this Court until further order of the
Court.
On November 18, 2015, the Court received Mr. Shaffer's petition for
reinstatement to practice before the Court. Mr. Shaffer's petition states that on
October 17, 2003, he was reinstated to the practice oflaw in the State of Ohio by
Order of the Supreme Court of Ohio. See Office of Disciplinary Counsel v.
Shaffer, 100 Ohio St.3d 1242, 798 N.E.2d 24 (2003). Since that time, he has
maintained an active membership in the Ohio State Bar Association and there is no
indication that he has been subject to further discipline. Mr. Shaffer's petition
also states that he was reinstated to practice before the United States District Court
for the Northern District of Ohio on September 2,2009. We find that Mr. Shaffer
is eligible for reinstatement before this Court under Rule 202(f)(2)(B) of the Tax
Court Rules of Practice and Procedure.

SERVED
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Upon due consideration, it is hereby
ORDERED that Mr. Shaffer's petition for reinstatement is granted and John
Stanley Shaffer is hereby reinstated to practice before the United States Tax Court.

By the Court:

(Signed) Michael B. Thornton

Michael B. Thornton
Chief Judge
Dated: Washington, D.C.
February 19,2016

UNITED STATES TAX COURT
WASHINGTON, DC 20217

In re: James A. Widtfeldt

ORDER OF SUSPENSION
The Court issued an Order to Show Cause to Mr. James A. Widtfeldt on
September 9,2015, affording him the opportunity to show cause, if any, why he
should not be suspended or disbarred from practice before this Court, or otherwise
disciplined. The Order to Show Cause was predicated on two opinions of the
Supreme Court of Nebraska. The first opinion, State Ex ReI. Counsel for
Discipline of the Nebraska Supreme Court v. Widtfeldt, 691 N.W.2d 531 (Neb.
2005) (per curiam), suspended Mr. Widtfeldt from the practice of law in the State
of Nebraska for an indefinite period followed by a period of probation of not less
than one year. The second opinion, State Ex ReI. Counsel for Discipline of the
Nebraska Supreme Court v. Widtfeldt, 716 N.W.2d 68 (Neb. 2006) (per curiam),
suspended Mr. Widtfeldt for one year based upon the finding that Mr. Widtfeldt
had entered into an agreement for an illegal or clearly excessive fee in two matters.
The Order to Show Cause instructed Mr. Widtfeldt to submit a written
response to the Order on or before October 1, 2015, and notify the Court in writing
on or before October 1, 2015, of his intention to appear, in person or by counsel, at
a hearing concerning his proposed discipline scheduled before the United States
Tax Court, 400 Second Street, N.W., Washington, D.C. 20217, at 10:00 a.m. on
October 16,2015. At Mr. Widtfeldt's request, the Court extended to December
18, 2015, the date for him to show cause why he should not be suspended or
disbarred from practice before the Court or otherwise disciplined, and it continued
the date for his hearing to January 5, 2016. See Order dated October 7, 2015.
Mr. Widtfeldt made the following submissions to the Court between
September 29,2015, and December 18,2015: A letter received on September 29,
2015, addressed to the Chair of the Committee on Admissions, Ethics, and
Discipline, together with various attachments; a document received on December
15, 2015, entitled, "Application for Reinstatement," State of Nebraska Ex ReI.
Counsel for Discipline of the Nebraska Supreme Court v. James A. Widtfeldt, S
03-1312, S-04-1400, together with various attachments; a document received on
December 18, 2015, entitled, "In re James A. Widtfeldt, Complaint for Irregular
Tax Court Procedures," together with various attachments; and a document

SERVED FEB 1c :0 l"

received on December 18, 2015, entitled, "Notice of Appeal All Orders Including
of Gerrard November
15, Appeal
of$5 ",
Memorandum and
~=.:=~~=~=~=,-,-,No. 8:15 CV 143,
Neb.
On December 28, 2015, shortly
Mr. Widtfeldt's hearing on January
5,2016,
Court
five
forms purporting to have been
connection with the
subpoenas purport to
been sent to the following individuals:
"John Koskinen,
the Internal Revenue Service",
Yellen,
Federal Reserve
, "Robert
IRS Station Chief", "Arthur Welp, IRS
Administrative
Agent", "John Steele,
for Discipline."
subpoena commanded the named individual to appear
on January 5, 2016. None
subpoenas contained a return on

gave
Widtfeldt one more
At
end of his hearing, the
opportunity to
documents relevant to the issues his disciplinary
proceeding and
that
Court would accept a
submission from
Mr. Widtfeldt if postmarked on or before January 20,2016. On January 20, 201
the Court received a document
"Petitioner Motion Compel Production
of Documents or Sanctions." On January 21,201 the Court received a
as Matter Widtfeldt Licensing
document entitled, "Objection to This
10 about April 26, 11.
Already Decided Widtfeldt
in 1
Upon due consideration of Mr. Widtfeldt's written
5,2016, hearing,
testimony
the
at the
forth more
in the attached Memorandum Sur
it is

to the Court,
for reasons
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ORDERED that the Court's Order to Show Cause, issued September 9,
2015, is hereby made absolute in that, under the provisions of Rule 202, Tax Court
Rules of Practice and Procedure, Mr. Widtfeldt is forthwith suspended from
practice before the United States Tax Court, until further order of the Court. See
Rule 202(f), Tax Court Rules of Practice and Procedure, for reinstatement
requirements and procedures. It is further
ORDERED that, until reinstated, Mr. Widtfeldt is prohibited from holding
himself out as a member of the Bar of the United States Tax Court. It is further
ORDERED that Mr. Widtfeldt practitioner access to case files maintained
by the Court in electronic form, if any such access was given to him, is hereby
revoked. It is further
ORDERED that the Court will file orders to withdraw Mr. Widtfeldt as
counsel in all pending cases in which he appears as counsel of record. It is further
ORDERED that Mr. Widtfeldt shall, within 20 days of service of this order
upon him, surrender to this Court his certificate of admission to practice before
this Court.
By the Court:

{ ::'49 6d)

Michael B. Thornton

Michael B. Thornton
Chief Judge
Dated: Washington, D.C.
February 19,2016

UNITED STATES TAX COURT
WASHINGTON, DC 20217

In re James A. Widtfeldt

MEMORANDUM SUR ORDER
The Court issued an Order to Show Cause to Mr. James A. Widtfeldt on
September 9, 2015, affording him the opportunity to show cause, if any, why he
should not be suspended or disbarred from practice before this Court, or otherwise
disciplined. The Order to Show Cause was predicated on two opinions of the
Supreme Court of Nebraska. The first opinion, State Ex ReI. Counsel for
Discipline of the Nebraska Supreme Court v. Widtfeldt, 691 N.W.2d 531 (Neb.
2005) (per curiam), suspended Mr. Widtfeldt from the practice of law in the State
of Nebraska for an indefinite period followed by a period of probation of not less
than one year, for the reasons discussed below. The second opinion, State Ex ReI.
Counsel for Discipline of the Nebraska Supreme Court v. Widtfeldt, 716 N.W. 2d
68 (Neb. 2006) (per curiam), suspended Mr. Widtfeldt for one year based upon the
finding that Mr. Widtfeldt had entered into an agreement for an illegal or clearly
excessive fee in two matters.
The Order to Show Cause instructed Mr. Widtfeldt to submit a written
response to the order on or before October 1, 2015, and notify the Court in writing
on or before October 1,2015, of his intention to appear, in person or by counsel, at
a hearing concerning his proposed discipline scheduled before the United States
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Tax Court, 400 Second
October 16, 2015.

N.W., Washington, D.C.

17, at 10:00 a.m. on

Mr. Widtfeldt's request, the Court extended to December 18,

2015, the date for him
from practice before the

show cause why he should not
or otherwise disciplined,

his hearing to
In response to the

suspended or disbarred
it continued the

Order dated October 7,

15,

to Show Cause, the Court received the following

from Mr. Widtfeldt:
the
with

1.

A letter
on September
2015, the Chair
Committee on Admissions, Ethics,
Discipline
various attachments;

2.

document received on December 15,
"Application for Reinstatement," ~=-~~~~~~~
1400, together with various
attachments;

We

3.

A document received on December 18,2015, entitled, "In re
A. Widtfeldt, Complaint for
Court
Procedures," together with various attachments;

4.

document received on December 18, 2015, entitled,
of
All
Including Memorandum
of
November 23, 15, Appeal Fee of
and
$505", Widtfeldt v. Unites
et aI, No. 8:15 CV 143,
D.C. Neb.
to the above documents,

Response.

the attachments thereto, as

Widtfeldt's
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Shortly before Mr. WidtfeldCs hearing on January 5,2016, the Court
received

subpoena forms purporting

sent

subpoenas purport to have

issued

have

the following individuals:

Commissioner of the Internal Revenue

Yellen, Federal Reserve

Steele, Nebraska Counsel for Discipline." Each subpoena

commands

named individual

2016. None

the subpoenas contains a return on service.

appear

"'''''TAre>

a court reporter on January 5,

On January 5, 2016, Mr. Widtfeldt appeared
for hearing on

subject

a panel

three

to Show Cause, and his hearing was held on
the Court received from Mr. Widtfeldt

date. On January 7, 2016, after
a document entitled, "Application
, purporting to have

Order

Take Deposition to Perpetuate

issued in connection with a case entitled,

document, Mr. Widtfeldt
employed

Koskinen,

Station Chief', "Arthur Welp, IRS Administrative

Bank", "Robert Arnie,
Appeals

connection with

Internal Revenue

including

four persons
Commissioner of Internal

Revenue, John Koskinen, regarding the assets in his mother's estate.
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On January 11,2016, the Court received from Mr. Widtfeldt a document entitled,
"Requests for Admission to Arthur C. Welp on behalf of the Internal Revenue
Service" which purports to be a document filed before the Appeals Office of the
Internal Revenue Service in the Matter of the Estate of Albert Widtfeldt and
Gusteva Widtfeldt Gift, Deceased.
At the end ofMr. Widtfeldt's hearing, the panel gave Mr. Widtfeldt one
more opportunity to submit documents relevant to the issues in his disciplinary
proceeding and directed that the Court would accept a further submission from Mr.
Widtfeldt if postmarked on or before January 20, 2016. Pursuant to that Order,
Mr. Widtfeldt submitted "Petitioner Motion to Compel Production of Documents

or Sanctions" received on January 20,2016, and he submitted "Objection to This
Case as Matter of Widtfeldt Licensing Already Decided in Widtfeldt Favor in
15907-10 about April 26, 2011," received January 21, 2016.
BACKGROUND
The disciplinary proceeding that led to Mr. Widtfeldt's indefinite suspension
from the practice of law in the State of Nebraska, State Ex ReI. Counsel for
Discipline of the Nebraska Supreme Court v. Widtfeldt, 691 N.W.2d, supra, began
with the complaint of the Nebraska Counsel for Discipline that Mr. Widtfeldt had
filed improper motions and pleadings in several cases. Id. at 533. Included in the
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record

that disciplinary proceeding were "examples of poorly drafted pleadings

motions [by Mr. Widtfeldt] that are
details, making

and contain numerous, rambling,
difficult to understand" [and]

instance, Widtfeldt filed a Motion

Limine that

one

no relation to the alleged

of the action." Id. In that proceeding, Mr. Widtfeldt answered the complaint
of the Counsel for Discipline with "lengthy

containing irrelevant

inflammatory material."
During his disciplinary

Mr. Widtfeldt underwent a

psychological evaluation.

psychologist concluded that, while

Widtfeldt had superior

to have

non-verbal interactions, is likely to
the

picture. '"

caught up

Widtfeldt's ability

details, m and sometimes

also noted narcissistic

The

obsessive-compulsive personality
interfere

understanding

and

concluded

personality

reason through certain issues and form

alliances with others.
After Mr. Widtfeldt's hearing, a . . 01-"' ..00 found that Mr. Widtfeldt's actions
interfered with
practice

administration ofjustice

adversely affected his

The ro1-o ...""o also concluded that Mr. Widtfeldt had violated his

office as an attorney

to practice law in

Id. The

to
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recommended that Mr. Widtfeldt

he receive

mentor who would review his pleadings and filings,
counseling

with a

publically reprimanded, that

one year.

Upon

Nebraska
filed irrelevant

even while

and pleadings" and noted that 

investigation 

responses to the Counsel

submitted

which included irrelevant and
also noted

that Mr. Widtfeldt had

Court

at 535. The

material.

interfere with

the psychologist had "found that personality

Widtfeldt's ability

reason through

issues and

working alliances

with others." The court concluded that Mr. Widtfeldt required further
psychological

and

properly
indefinite

Id. To ensure

to practice oflaw, the court
followed

without imposing a

than one year.

suspension was not designed as

a time period in which the
to his

a period

a period of probation of not

536. The court made clear that
punishment but

Mr. Widtfeldt was

* * * clients."

can
Id. at 53

treatment

6.

DISCUSSION
Mr. Widtfeldt's submissions in response to
composed of irrelevant and immaterial

to Show
of matters

are

have nothing

-7
do with

case involving
for calendar
and

appears fixated with

Order to Show Cause.

issues raised by

on his mother's

and a gift
failure

2004. The case was

dismissal was

by

of Appeals for

United

See ....!.!.....!.~~!:......!..!.~~~~~, No. 15907-10, Order of
Decision entered, May 1 2011, aff'd, 449 F. App'x
also fixated on

treatment of

s wrongful definition of the disease
30

."'''',.. .''''"' and the U.S.
being totally cured

only

maximum of antibiotics," a "misdefinition of a cure [that] violates
civil rights of

§l

Mr.

1 (8th Cir. 201

Civil ....... 1",,, • ...,

Widtfeldt's disciplinary

all criminal
"

the U.S., under 42 U.S

the motions
his submissions

Show Cause contain "vast quantities of verbiage

described
response to the

to

nothing whatever to do

captioned matters." ~""""-~'--"'-"~~~~~~~~~~~~~=~""""
1 N.W.2d, = F ' - =
true in the case

every reciprocal

case, the

Supreme Court of Nebraska indefinitely suspending Mr. Widtfeldt
about his
OpInIOn

of
a serIOUS

and fitness to practice law in this
States

in Selling v. Radford, 243

-8
U.S. 46 (1917), in

professional character" inherently arising as
Supreme Court, and
determine,

we follow

result of

action of

Nebraska

court, unless we

disciplinary action of

should

(1) that

Widtfeldt was
with

was such an infirmity

conviction that we cannot
(3) that some other

proof in

rise to a

as to

conclusions of the Nebraska proceeding; or
reason

follow the discipline

the .......",'"'0£.'"'

established

found to have

==="'-=, 243

that

and an opportunity to

process m

(2) that
the

private

an intrinsic consideration of the record Nebraska

one or more of the following
denied

absence of

directs that we recognize

I-''-'''''''Y

which convinces us that we should not

by the Nebraska Supreme Court. """-=~~, Selling v.

50-5 1; ~":::::""=-"'l-="'-=- 617

461,466 (6th Cir. 2010);

=.:=-==,214 F.3d 127, 131 (2d Cir. 2000).
Mr. Widtfeldt bears the burden of
discipline imposed by
reciprocal

Nebraska Supreme Court,

189,193

(D.C. Cir. 2009); ~..:::::....=~=,
967(11

Court should impose no

or

or should impose a

~==,601

F

why, notwithstanding

discipline. """-="-"--""~,

2010); ~~:o.=;.;..,

d 133

224, 232 (3d Cir. 2003);

Cir. 1996); ~~~"""

F.2d 771,

1340

~..::::....::::.="-'-~,

(D.C.

1980).

- 9

We have

Mr. Widtfeldt an opportunity to present,

record of the disciplinary proceeding in
conclude that we

and to point out

not give effect to

("an

* * * to file

grounds to

action of the Nebraska Supreme

Court. See ~~~.!...!....!~~~,
afforded the

the

our

should be

or records

,..<>p.nrn

state court

***

[and] to point out any ground within the limitations stated which should prevent us
from giving
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Considering the entire """",('\..£1 in this matter, we conclude that Mr. Widtfeldt
not shown good cause why he should

be suspended, disbarred or

disciplined. We further conclude that, under Rule

of the

Rules of

Practice and Procedure, the appropriate discipline in this case is suspension.

The Committee on
Discipline
Dated: Washington,
19,2016

