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MVEMORANDUM OPI NI ON

COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7443A(b)(3)l and Rul es 180, 181, and 182.

1 Unl ess otherw se indicated, section references are to the
I nternal Revenue Code in effect for the year at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.
At the tinme the petition was filed, petitioner elected to have
his case considered as a small tax case under sec. 7463. Prior
to commencenent of trial, petitioner noved to have the case
considered as a regul ar case under sec. 7443A(b)(3). The Court
(continued. . .)



Respondent determ ned a deficiency of $8,512 in petitioner's
Federal incone tax for 1992 and additions to tax of $1,915, $681,
and $374 under sections 6651(a)(1) and (2) and 6654(a),
respectively.

Fol | ow ng concessions by the parties, as discussed bel ow,
the issues remaining for decision are: (1) Whether per capita
distributions to petitioner fromthe Prairie Island Tri bal
Council arising out of the ownership and operation of a ganbling
casi no constitute gross incone, or whether such incone is
"derived directly" fromland owned by the Prairie Island Tri bal
Council and is excludable fromtaxation pursuant to | aws,
treaties, or agreenents between Indian tribes and the United
States Governnent, and (2) whether unrei nbursed expenses incurred
by petitioner in the course of his duties as a nenber of the
Environnmental Protection Commttee of the Prairie Island Tri bal
Council are deductible in 1992.

Sone of the facts were stipulated, and those facts, with the
annexed exhi bits, are so found and are incorporated herein by
reference. At the tinme the petition was filed, petitioner's
| egal residence was Wl ch, M nnesot a.

During all years relevant hereto, petitioner was an enrolled

menber of the Prairie Island Indian Community in M nnesota and

1(...continued)
granted petitioner's notion, at which tinme respondent filed an
answer .
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resided on such tribe's reservation. In 1982, petitioner entered
into a lease with the Prairie Island Tribal Council (triba
council) wherein petitioner |eased fromthe tribal council 270
acres of the tribe's reservation for purposes of farmng. The

| ease was for a termof 25 years. Over the entire tract of

| eased | and, petitioner raised corn, soybeans, wheat, w nter
wheat, buckwheat, and seed corn. Petitioner installed various
irrigation equi pnent over portions of the property.

In 1983, the tribal council began carrying out plans to
build a bingo hall and a casino on a portion of petitioner's
| eased | and. Pursuant thereto, the tribal council requested that
petitioner cease his farm ng operations on a specified 10-acre
portion of the land | eased to petitioner; the tribal counci
intended to use that 10 acres for the building and operation of
the bingo hall and casino. Petitioner agreed to relinquish the
10 acres to the tribal council.

In connection with the further devel opnent of casino
operations on petitioner's leased land, the tribal council, in
1984, term nated petitioner's | ease on the 270 acres of farnl and.
Petitioner, however, continued to farmthe |land each year. In
1987, the tribal council entered into a second | ease with
petitioner for the same 270 acres, less 10 acres "nore or |ess,
presently occupied by a bingo hall and parking lot." The term of

this | ease was 10 years, which expired on Decenber 31, 1996



I n Decenber 1991, the tribal council infornmed petitioner in
witing that the entire tract of |land | eased to hi mwoul d be
required for "community econom c devel opnent™" (i.e., expansion of
the casino buil dings and operations), and that petitioner shoul d
cease all farm ng operations thereon. The correspondence further
stated that the provisions of petitioner's second | ease woul d
term nate upon petitioner's receipt of such correspondence.
Subsequently, petitioner ceased all farm ng operations on the
| eased | and. Under the terns of the |ease, the tribal counci
reserved the right to termnate the |lease as to all or part of
the | eased property for "econom c devel opnent” by advising the
| essee in witing on or before January 1 of the year in which the
prem ses were required for econom c devel opnent. |In such event,
the | essee was not entitled to conpensation for term nation of
the I ease. The | ease provided otherwi se where the term nation
notice was given after January 1 of the year for which economc
devel opnent was contenpl ated. Neverthel ess, a dispute arose
bet ween petitioner and the tribal council regarding the tribal
council's right to termnate the | ease and the tribal council's
responsibility to reinburse petitioner for damages incurred by
petitioner as a result of such termnation. At the tinme of the
trial of this case, petitioner's continuing dispute with the
tribal council over this issue was schedul ed for |ega

arbitration proceedi ngs.



During the years of operation of the casino, each enrolled
menber of the Prairie Island Indian Comunity who |ived on the
reservation received per capita distributions of a portion of the
casino's earnings for that year.2 In other words, a portion of
the casino's earnings each year was divided equally anong, and
di stributed to, each man, woman, and child who was an enrolled
menber of the Prairie Island Indian Community who |ived on the
tribe's reservation.3 During the year in question, 1992,
petitioner's per capita distribution fromthe casino operations
was $43,38O.4 Each enroll ed nmenber of the Prairie Island Indian
Community who |ived on the reservation received a $43, 380
distribution fromthe casino operations in 1992. The paynent of
the $43, 380 per capita distribution to petitioner was reported to

respondent by the tribal council on Form 1099-Dl V.

2 The Court surm ses fromthe record that, originally, these
distributions were paid on a quarterly basis, but eventually the
paynments were nmade on nonthly basis.

3 Through 1994, each nenber of the tribe who |ived on the
reservation, including children of all ages, received an equal
distribution of the earnings. For 1995 and subsequent years, the
apportionment was altered so that the children (those under the
age of 18) received only 15 percent of the anmount of the
distributions received by the adults.

4 Petitioner testified that he received the foll owm ng per
capita distributions from casino operations for years prior and
subsequent to the year at issue: (1) for 1990--%200, (2) for
1991--$19, 000, (3) for 1993--%$45,6000, (4) for 1994--between
$70, 000 and $80, 000, and (5) for 1996--between $90, 000 and
$100,000. Petitioner did not file a Federal income tax return
for any of these years.
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Petitioner did not tinely file his Federal inconme tax return
for the year at issue. He filed his return for 1992 after the
notice of deficiency was issued. |In the notice of deficiency,
respondent determ ned that petitioner had unreported incone of
$43, 380 and unreported nonenpl oyee conpensation incone of $1, 951,
both fromthe tribal council. Respondent further determ ned that
petitioner had unreported interest inconme of $98 from Norwest
Bank, and that he was liable for self-enploynent taxes of $275.5
Respondent al |l owed petitioner a self-enploynment tax deduction of
$138, a standard deduction of $3,600, and one personal exenption
of $2,300. Respondent also determined that petitioner was liable
for additions to tax under section 6651(a)(1l) for failure to
tinely file a Federal incone tax return, section 6651(a)(2) for
failure to tinely pay the amount shown as tax on the return, and
section 6654(a) for failure to make estimated tax paynments, in
t he amounts of $1,915, $681, and $374, respectively.

In a Stipulation of Settled Issues filed with the Court at
trial, petitioner conceded that the nonenpl oyee conpensation of
$1,951 fromthe tribal council and the interest incone of $98
from Norwest Bank were includable in gross incone for 1992.

Further, petitioner conceded that he was liable for self-

5 Al'l the unreported inconme adjustnments were based on
information reported to respondent by third party payers.



enpl oyment taxes of $275, and that he was liable for the
additions to tax under sections 6651(a)(1l) and 6654(a).

Respondent conceded that petitioner was entitled to a self-
enpl oynent tax deduction of $138, a standard deduction of $3, 600,
and one personal exenption of $2,300. Respondent further
conceded that the addition to tax under section 6651(a)(2) was
not properly applicable in this case, and that it was m stakenly
included in the notice of deficiency.

The determ nations of the Conm ssioner in a notice of
deficiency are presuned correct, and the burden is on the
taxpayer to prove that the determ nations are in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111 (1933).

The first issue is whether the per capita distribution of
$43,380 fromthe tribal council is includable in petitioner's
gross incone for 1992. Petitioner contends that this
distribution was in lieu of the incone he woul d have earned from
the I and and, therefore, was excludable from gross incone.

Section 61 provides that gross incone includes "all inconme
from what ever source derived," unless otherw se provided. The
Suprene Court has consistently given this definition of gross
income a |iberal construction "in recognition of the intention of
Congress to tax all gains except those specifically exenpted."”

Commi ssioner v. denshaw dass Co., 348 U. S. 426, 430 (1955); see

al so Roener v. Conm ssioner, 716 F.2d 693, 696 (9th Cr. 1983),
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revg. 79 T.C. 398 (1982) ([all] realized accessions to wealth are
presuned to be taxable incone, unless the taxpayer can
denonstrate that an acquisition is specifically exenpted from
taxation.").

It is well established that Anerican Indians are subject to

Federal inconme taxation unless an exenption exists in the

| anguage of a treaty or an Act of Congress. Squire v. Capoenan,

351 U.S. 1, 6 (1956); United States v. Wllie, 941 F.2d 1384,

1400 (10th Cr. 1991); Cross v. Conm ssioner, 83 T.C 561, 564

(1984), affd. sub nom Dillon v. United States, 792 F.2d 849 (9th

Cr. 1986). The fact that petitioner is an American |Indian does
not preclude himfrombeing liable for the paynment of incone tax.

Hoptowit v. Comm ssioner, 78 T.C 137, 145 (1982), affd. 709 F.2d

564 (9th Cir. 1983).

Though not specifically addressed in the Internal Revenue
Code, revenue from casi no ganbling conducted on Anerican |ndian
reservations is specifically subjected to Federal taxes under the
I ndi an Gam ng Regul atory Act, Pub. L. 100-497, 102 Stat. 2467,
2472, 25 U.S.C. sec. 2710 (1994). The Indian Gam ng Regul atory
Act provides that "per capita paynents [of net revenues from
gam ng activities conducted or |licensed by any Indian tribe] are
subj ect to Federal taxation and tribes [must] notify nmenbers of
such tax liability when paynents are made." 25 U.S.C sec.

2710(b)(3)(D) (1994). The tribal council did notify petitioner,



as well as the other tribal nenbers, of the taxability of their
per capita distributions. The tribal council also notified
respondent, on Forns 1099-DIV, of its paynent of each per capita
di stribution.

To prevail on this issue, petitioner must point to express
exenptive | anguage in sone statute or treaty that excludes the

$43,380 distribution fromhis gross income. Rickard v.

Commi ssioner, 88 T.C 188, 192 (1987); Cross v. Conm ssioner,

supra at 564; see Welch v. Helvering, 290 U. S. 111 (1933).

Petitioner clainms that the Indian General Allotnent Act of 1887
(I'ndian General Allotnment Act), ch. 119, 24 Stat. 388, 25 U S.C
sec. 331-358 (1988) provides such an express exception to Federal
i ncome taxation. °

The Indian General Allotnment Act provided for the all otnent
of reservation lands to Anerican Indians to be held in trust for
allottees by the United States for a period of 25 years, or
| onger, during which tine the allotted | and cannot be alienated

or encunbered. Upon expiration of the tinme limtation, if the

6 Petitioner alleges, and the Court surm ses fromthe record,
that the leased land in this case is governed by the |Indian
Ceneral Allotnent Act rather than by a Federal statute
specifically addressing the tribal |lands of the Prairie Island

I ndi an Community. Nevertheless, it has been held that the test
of entitlenent to a Federal incone taxation exenption would be
the sanme under the Indian General Allotnent Act of 1887, ch. 119,
24 Stat. 388, 25 U S.C. sec. 331-358 (1988), and a Federal
statute specifically addressing the tribal |ands of the Eastern
Cher okee I ndians. See Saunooke v. United States, 806 F.2d 1053,
1055 (Fed. Cir. 1986).
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allottee is determned to be conpetent to manage his or her own
affairs, a fee patent can be issued to the allottee with respect
to the allotted Iand. The Indian General Allotnment Act serves to
preserve the value of the land in trust until such tine as the
Secretary of the Interior determnes that the allottee is
conpetent to hold title to the land in fee sinple. County of

Yaki ma v. Confederated Tri bes & Bands of the Yaki nma |Indi an

Nation, 502 U.S. 251 (1992).

In Squire v. Capoeman, supra, the Suprene Court concl uded

that a Federal inconme tax exenption was created by the Indian
General Allotnment Act for incone that an allottee derives
directly fromthe land held in trust for him |In that case, the
Suprenme Court reasoned that there existed a congressional intent
to exenpt allotted |lands fromall charges and encunbrances unti l
after the fee interest was conveyed to the allottee. It held
that inconme received by an inconpetent Indian fromthe sale of
standing tinber |ogged off his own allotnment was exenpt from
Federal income tax, but "reinvestnent inconme" was not. 1d. at 9.
The Court stated: "It is clear that the exenption accorded
tribal and restricted Indian | ands extends to the incone derived
directly therefrom" 1d. (quoting Cohen, Handbook of Feder al

| ndi an Law, 265, (1941); enphasis added). The stated rationale

for the "derived directly" standard was that the | ogging of the
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| and caused a dimnution of the land's value. The Suprene Court

st at ed:

Once logged off, the land is of little value. The |and no
| onger serves the purpose for which it was by treaty set
aside * * * and for which it was allotted to him * * *

Unl ess the proceeds of the tinber sale are preserved for

* * * [the taxpayer], he cannot go forward when decl ared
conpetent with the necessary chance of economi c survival in
conpetition with others. * * * [Squire v. Capoenman, supra
at 10; fn. ref. omtted.]

The courts have held that to allow taxation of the proceeds of
activities that dimnish the value of land allotted to an Indian
runs contrary to the rational e underlying Capoeman, for it
reduces the value of that which was to be preserved. See

Anderson v. United States, 845 F.2d 206, 207 (9th Cr.1988). The

"derived directly" standard is settled precedent in this and al

other courts that have addressed this issue. United States v.

Wllie, supra at 1400; Saunooke v. United States, 806 F.2d 1053,

1055 (Fed. Cir. 1986); Cross v. Conm ssioner, supra at 565-566.

In Stevens v. Conm ssioner, 452 F.2d 741 (9th Gr. 1971),

affg. in part and revg. in part 54 T.C. 351 (1970), affg. in part
52 T.C. 330 (1969), the Court of Appeals for the Ninth Crcuit
affirmed this Court's holding that, under the "derived directly"
standard, incone fromfarm ng and ranching of |and acquired by
the Governnment in trust for an individual |Indian was exenpt from

Federal incone tax. See also United States v. Daney, 370 F.2d

791 (10th Gr. 1966) (inconme fromoil and gas | eases tax-exenpt);
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Big Eagle v. United States, 156 . C. 665, 300 F.2d 765 (1962)

(royalties frommneral deposits tax exenpt).7

The courts have confined the exenption to incone received
fromactivities that dimnish or exploit the value of the |Iand
(such as logging, mning, or farmng). Inconme earned through the
i nvestnent of capital or |abor, such as restaurants, notels,
t obacco shops, and simlar inprovenents to the land, fail to
qualify for the exenption, although the activity takes place on

land held in trust. See Hoptowit v. Comm ssioner, 78 T.C. at 145

(1 nconme received fromthe operation of a snokeshop on allotted

| and was taxable); see also CGoss v. Commi ssioner, 83 T.C. at

566; Beck v. Commi ssioner, T.C Meno. 1994-122, affd. w thout

publ i shed opinion 64 F.3d 655 (4th Gr. 1995) (rental incone
derived fromapartnments | ocated on Indian reservation | and was

not exenpt); Critzer v. United States, 220 CG. d. 43, 597 F.2d

708 (1979) (exenption denied for incone received fromthe
operation of a notel, a restaurant, a gift shop, and fromthe
rental of a craft shop and apartnment units). Under the rationale
of these cases, the incone derived fromthe operation of a casino

woul d not be derived directly fromthe | and.

! Citing these cases, in Goss v. Conm ssioner, 83 T.C. 561
566 (1984), affd. sub nom Dillard v. United States, 792 F.2d 849
(9th Cr. 1986), this Court adopted a narrow readi ng of the
"derived directly" exenption, observing that it had been applied
only in situations where there is exploitation of the | and
itself.
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In the instant case, the continued use of the trust |and for
casi no operations does not decrease the econom c val ue of the
land. In this regard, there is no exploitation of the |and by
the Prairie Island Indian Community resulting in a dimnution of
the land's value. Moreover, persons ganbling and enjoying food
and drink in the casino are paying principally for the use of the
casino facilities. Thus, the per capita distributions petitioner
received were primarily derived fromthe utilization of a capital
i nprovenent; i.e., the casino, and not fromthe land itself. See

Beck v. Conmi sSioner, supra.

Petitioner agrees that, absent his possession of a |ease to
farmthe 270 acres, the $43,380 per capita distribution would be
subj ect to Federal incone tax. 8 However, petitioner argues that
the existence of his |lease provides himw th a special exenption
fromthe general taxability of the incone derived fromthe casino
operations. Petitioner points out that, if he had farned the 270
acres in 1992, all the incone derived fromsuch farmng activity
woul d have been exenpt from Federal inconme tax under the "derived
directly" standard. Petitioner argues that, because he held a

| ease on the | and upon which the casino was | ocated and operat ed,

8 The courts have uniformy denied an exenption for an
Indian's distributive share of incone derived fromunallotted
tribal lands held in trust for the tribe as a whole. E. g.,
Anderson v. United States, 845 F.2d 206 (9th Cr. 1988); Holt v.
Comm ssioner, 364 F.2d 38 (8th Cir. 1966), affg. 44 T.C. 686
(1965).
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the $43, 380 per capita distribution he received was in lieu of
the farmng inconme he relinquished in order to allow the building
and operation of the casino. Therefore, petitioner contends, the
$43, 380 paid to himshould be exenpt from Federal incone tax as
"substitute farm ng i ncone".

The Court does not disagree that, if petitioner had
continued to farmthe | eased | and, the incone derived fromhis
farm ng operations woul d have been "derived directly"” fromthe
| and and, thus, would have been exenpt from Federal incone taxes.

See Stevens v. Conm Sssioner, supra. However, this Court is

unwi | ling to extend such an exenption to enconpass a type of
inconme that clearly falls outside the bounds of the "derived
directly" standard, and that was clearly intended to be subjected
to Federal incone tax under the Indian Gam ng Regul atory Act.

The $43, 380 per capita distribution to petitioner in 1992 was not
paid in lieu of his potential farmng inconme for that year but,
rather, was paid to petitioner as a result of his status as an
enrol |l ed menber of Prairie Island Indian Comunity and a resident
on the tribal reservation. That petitioner may have held a | ease
to farmthe 270 acres in 1992 had no bearing on whether or not he
received the per capita distribution in that year, and did not
operate to change the character of the per capita distribution he
received. Each and every enrolled nenber of Prairie |Island

I ndi an Community who |ived on the reservation received an equal
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distribution in 1992; petitioner received that distribution
regardl ess of whether he held a | ease on the 270 acres.9
Petitioner's argunment is wholly w thout nerit.

The Court recognizes the possibility that petitioner may
have incurred sone pecuniary danmages as a result of his inability
to farmthe |l eased | and during the year at issue. Mbreover, the
Court understands that petitioner may harbor feelings of
i nequi tabl e treatnment surrounding his relinqui shnent of what he
regarded as tax-free farmng i ncone and the subsequent receipt by
himof a taxable per capita distribution fromthe casino
operations. Although the Court may synpathize with petitioner's

quandary, this Court is a court of limted jurisdiction and | acks

general equitable powers. Conmm ssioner v. MCoy, 484 U S. 3, 7

(1987); Hays Corp. v. Conmi ssioner, 40 T.C 436 (1963), affd. 331

F.2d 422 (7th Gr. 1964); see sec. 7442. The Court has no
authority to disregard the express provisions of statutes adopted
by Congress, even where the result in a particular case my seem

harsh. See, e.g., Estate of Cowser v. Conm ssioner, 736 F.2d

9 It is notable that petitioner did not produce any evidence
to show that his |ease was still valid in 1992 (i.e., had not
been validly termnated by the tribal council in 1991). This may
be one of the issues to be resolved in the arbitration of
petitioner's dispute with the tribal council. The validity of
the I ease is made noot by this Court's determ nation that the

exi stence of the | ease has no bearing on the taxability of the
subj ect per capita distribution. Nevertheless, petitioner failed
to prove on this record that the |l ease was valid during the year
at issue. On this record, it appears that the tribal counci

term nated the | ease pursuant to the terns of the | ease.
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1168, 1171-1174 (7th Cir. 1984), affg. 80 T.C. 783, 787-788
(1983). Petitioner's seem ngly unfortunate circunstance does not
affect his Federal incone tax liability with regard to the

$43, 380 per capita distribution. Petitioner's recourse, if any,
lies in his dispute with the tribal council, which has been
schedul ed for legal arbitration.

On this record, the Court holds that the $43, 380 per capita
di stribution received by petitioner in 1992 was not received in
lieu of farmng inconme. The Court holds further that such
distribution is subject to Federal incone tax under the
provi sions of the Indian Gam ng Regul atory Act and that such
income was not "derived directly" fromthe trust |and.
Respondent, therefore, is sustained on this issue.

The second issue i s whether unrei nbursed expenses incurred
by petitioner in the course of his duties as a nenber of the
Environnmental Protection Commttee (EPC) of the tribal counci
are deductible in 1992. Expenses incurred by an enpl oyee that
are not reinbursed by the enployer are generally deducti bl e under
section 162(a), which allows a deduction for all ordinary and
necessary expenses paid or incurred during the taxable year in

10

carrying on a trade or business. Primuth v. Conm ssioner, 54

10 For tax years beginning on or after Jan. 1, 1987, as in this
case, mscell aneous item zed deductions, including unreinbursed
enpl oyee expenses, are deductible, under sec. 67(a), only to the
extent that the aggregate m scell aneous item zed deducti ons
(continued. . .)
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T.C. 374, 377 (1970). To qualify for the deduction, an expense
must be both "ordi nary" and "necessary" within the neani ng of

section 162(a). Deputy v. duPont, 308 U. S. 488, 495 (1940).

Whet her the anount disall owed by respondent constitutes an

ordi nary and necessary expense incurred in the operation of the
taxpayer's trade or business as an enployee is a question of fact
to be determned fromthe evidence presented, with the burden
bei ng on the taxpayer to overcone the presuned correctness of

respondent’'s determination. Rule 142(a); Welch v. Helvering, 290

U S 111 (1933); Allen v. Conm ssioner, T.C Menp. 1988-166.

Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving entitlenent to any

deducti ons cl ai ned. New Colonial Ice Co. v. Helvering, 292 U S.

435, 440 (1934). Furthernore, a taxpayer is required to maintain
records sufficient to establish the anmount of his or her incone
and deductions. Sec. 6001. Under certain circunstances, where a
t axpayer establishes entitlenent to a deduction, but does not
establish the anount of the deduction, the Court is permtted to

estimate the anmount all owabl e. Cohan v. Comm ssioner, 39 F.2d

540 (2d G r. 1930). However, there nust be sufficient evidence
in the record to permt the Court to conclude that a deductible

expense was incurred in at |least the anount allowed. WIllians v.

10(...continued)
exceed 2 percent of the taxpayer's adjusted gross incone. Tax
Ref orm Act of 1986, Pub. L. 99-514, 100 Stat. 2085.
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United States, 245 F.2d 559, 560 (5th Gr. 1957). |In estimating
t he amount all owabl e, the Court bears heavily against the
t axpayer whose inexactitude is of his or her own maki ng. Cohan

v. Conm ssioner, supra at 544.

The deduction for travel expenses away from hone, incl uding
meal s and | odgi ng, under section 162(a)(2), is conditioned on
such expenses being substantiated by "adequate records” or by
sufficient evidence corroborating the clainmed expenses pursuant
to section 274(d). Sec. 1.274-5(a)(1), Incone Tax Regs. To neet
t he adequate records requirenents of section 274(d), a taxpayer
"shall maintain an account book, diary, statenent of expense or
simlar record * * * and docunentary evidence * * * which, in
conbi nation, are sufficient to establish each el enent of an
expenditure". Sec. 1.274-5(c)(2)(i), Income Tax Regs. (enphasis
added). The elenents to be proven wth respect to each traveling
expense are the anount, tine, place, and business purpose of the
travel. Sec. 1.274-5(b)(2), Income Tax Regs. The substantiation
requi renents of section 274(d) are designed to encourage
taxpayers to maintain records, together with docunentary evi dence
substanti ating each el enent of the expense sought to be deduct ed.
Sec. 1.274-5(c) (1), Incone Tax Regs.

Respondent argued that petitioner's position with the EPC

was purely a volunteer position and, therefore, was not in



- 19 -

11 Furt her,

connection wwth a profit-notivated trade or business.
respondent argued, petitioner's participation as a nenber of the
EPC was not regular, continuous, and with the primry purpose of
making a profit as required by section 162. Finally, respondent
argued, petitioner failed to substantiate the anount of his
travel expenses incurred away from honme, as required by section
274(d) .

The expenses petitioner clained were travel expenses
incurred with respect to trips taken by petitioner in connection
Wi th his duties as spokesperson for the EPC. Petitioner
i ntroduced into evidence a conputer-generated printout, which he
had prepared in anticipation of trial, of the anmbunts and
descriptions of his clainmed expenses. However, petitioner failed
to produce any receipts or other simlar corroborative evidence
to substantiate the various anounts, tinmes, places, or business
pur poses of his clainmed expenses. |In short, petitioner failed to
i ntroduce any docunentary evidence sufficient to support his
cl ai med expenses incurred in connection with his duties as a
menber of the EPC

The Court finds that petitioner's records are insufficient
to satisfy the stringent substantiation requirenments of section

274(d). In the case of travel expenses, specifically including

1 Petitioner admtted at trial that his position with the EPC
was a vol unteer position.
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meal s and | odgi ng while away from hone, as well as in the case of
entertai nment, section 274(d) overrides the so-called Cohan

doctrine discussed earlier in this opinion. Sanford v.

Commi ssioner, 50 T.C 823, 827 (1968), affd. per curiam 412 F.2d

201 (2d CGr. 1969); sec. 1.274-5T(a), Tenporary |Incone Tax Regs.,
50 Fed Reg. 46014 (Nov. 6, 1985). The Court is unable to use its
discretion in allowng any of the travel expenses clai ned by
petitioner. Since petitioner did not substantiate his expenses
under section 274(d), respondent is sustained on this issue. The
Court finds it unnecessary to consider the other argunents raised

by respondent on this issue.

Deci sion will be entered

for respondent.




