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RUE, Judge: This case was heard pursuant to section 7463
in effect when the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherwi se indicated, section references are to the
I nternal Revenue Code in effect for the year in issue. Rule
references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency of $6,225 and an
accuracy-rel ated penalty of $1,245 under section 6662(a) for
2002. After concessions by petitioner,? the issues for decision
are whether petitioner is: (1) Entitled to claima $2, 606
deduction for cash charitable contributions; (2) entitled to
claima $1,500 education credit; and (3) liable for the section
6662(a) accuracy-rel ated penalty.

There are no witten stipulations. The parties orally
stipul ate sone exhibits, and those exhibits are incorporated
herein by this reference. Petitioner tinely electronically filed
a 2002 tax return. On January 25, 2005, respondent nailed a
statutory notice of deficiency to petitioner with respect to the

t axabl e year 2002.

2 Petitioner does not contest the follow ng determ nations
by respondent: (1) That petitioner is not entitled to claim
unr ei nbursed nedi cal and dental expenses on Schedule A Item zed
Deductions, of $6,232, before application of the 7.5-percent
adjusted gross incone limt; (2) that petitioner is not entitled
to claim Schedul e A educati on expenses of $3,532, before
application of the 2-percent adjusted gross incone limt; (3)
that petitioner did not engage in a business or receive self-
enpl oynent inconme of $3,187; (4) that petitioner is not entitled
to claimneals and entertai nnent expenses on Schedule C, Profit
or Loss From Busi ness, of $788, before application of the 50-
percent reduction; (5) that petitioner is not entitled to claim
Schedul e C car or truck expenses of $8,592; (6) that petitioner
is not entitled to claim Schedule C insurance (other than health)
of $2,354; (7) that petitioner is not entitled to claim Schedul e
C travel expenses of $1,354; (8) that petitioner is not entitled
to claim Schedule C utilities expenses of $3,142; and (9) that
petitioner is not entitled to claimSchedul e C other expenses of
$2, 165.
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Di scussi on

As a general rule, the Comm ssioner’s determ nations set
forth in a notice of deficiency are presuned correct, and the
t axpayer bears the burden of proving that these determ nations

are in error. Rule 142(a); Wlch v. Helvering, 290 U S. 111, 115

(1933). Pursuant to section 7491(a), the burden of proof as to
factual issues may shift to the Comm ssioner where the taxpayer

i ntroduces credible evidence and conplies with substantiation
requi renents, maintains records, and cooperates fully with
reasonabl e requests for w tnesses, docunents, and ot her
information. Petitioner has not nmet the requirenents of section
7491(a) because he has not nmet the substantiation requirenents or
i ntroduced credible evidence regarding the deductions and credits
at issue.

1. Charitabl e Contributions

Section 6001 and section 1.6001-1(a), Income Tax Regs.,
requi re that any person subject to tax or any person required to
file areturn of information with respect to incone, shall keep
such permanent books of account or records, as are sufficient to
establish the anmount of gross incone, deductions, credits, or
other matter required to be shown by such person in any return of
such tax or information. Deductions are strictly a matter of

| egi slative grace and the taxpayer bears the burden of proving

entitlenent to the clained deduction. Rule 142(a); | NDOPCO, Inc.
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v. Comm ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. v.

Hel vering, 292 U S. 435, 440 (1934).

Section 170(a) allows as a deduction any charitable
contribution the paynment of which is made within the taxable
year. Deductions for charitable contributions are allowable only
if verified under regul ations prescribed by the Secretary. Sec.
170(a)(1). In general, the regulations require a taxpayer to
mai ntain for each contribution of noney one of the foll ow ng:

(1) A cancel ed check; (2) a receipt fromthe donee;® or, in the
absence of a check or receipt, (3) other reliable witten
records. Sec. 1.170A-13(a)(1), Inconme Tax Regs. Section 1.170A-
13(a)(2) (i), Income Tax Regs., provides special rules to
determine the reliability of records on the basis of all the
facts and circunstances of the particul ar case and further

provi des factors to consider in making this determ nation
including: (1) Wether the witing that evidences the
contribution was witten contenporaneously and (2) whether the

t axpayer keeps regular records of the contributions.

At trial, petitioner produced a docunent titled “Rosicrucian
Statenent” dated Septenber 12, 2001, which reflects that his
AMORC nenbership was paid up to the end of August 2002. The

statenment shows quarterly and annual nenbership rates of $59 and

3 Areceipt is required to contain the nane of the donee,
the date of the contribution, and the anount of the contribution.
Sec. 1.170A-13(a)(1l), Income Tax Regs.
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$212, respectively. Petitioner produced a simlar docunent
titled “AMORC Statenent” dated March 15, 2002, which al so
reflects that his AMORC nenbership was paid up to the end of
August 2002. The latter statenent shows quarterly and annual
menbership rates of $61 and $215, respectively. Petitioner
testified that these rates represent dues that he paid to the
Rosi cruci an Order AMORC and that the Order is “nore or less a
phi | osophi cal organization. Religion, yes.” Petitioner also
testified that he nmade the paynents listed on the statenents, but
he could not recall when or, nore specifically, in which year
they were made. Since both of the introduced statenents indicate
paynments of dues to the Rosicrucian Order through August 2002 and
the first statenment is dated Septenber 12, 2001, it woul d appear
that the dues were paid in 2001.

Petitioner also offered a checking account statenent and two
cancel ed checks; one payable to “H Spencer Lewis Chapter” for
$120 and the other payable to “PSE&G for $23.43. Petitioner
clainmed that the statenent and checks represented paynents made
to a local tenple

Petitioner offered no other evidence to support the $2, 606
in charitable contributions that he deducted. W find that
petitioner failed to produce reliable evidence of his purported

contributions or to nmeet his burden of proof. W hold that
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respondent’s determ nation disallow ng petitioner’s clained
charitable contribution deductions is sustained.

2. Education Credit

An individual taxpayer may clai mthe Hope Scholarship Credit
for paynents nmade to an eligible educational institution for
qualified tuition and rel ated expenses of an eligible student
during the first two years of that student's post secondary
education. Sec. 25A(b)(2)(C). For taxable years beginning in
2002, 100 percent of qualified tuition and rel ated expenses not
in excess of $1,000 and 50 percent of the next $1,000 of such
expenses are taken into account in determ ning the anmount of the
Hope Schol arship Credit under section 25A(b)(1) and (4). Rev.
Proc. 2001-59, sec. 3.04, 2001-2 C B. 623, 625. For tax years
begi nning in 2002, a taxpayer's nodified adjusted gross incone in
excess of $41,000 is taken into account in determ ning the
reducti on under section 25A(d)(2)(A)(ii) in the amunt of the
Hope Schol arship Credit otherw se allowabl e under section 25A(a).
Id. Thus, in 2002, the allowable anbunt of the credit is reduced
for taxpayers who have a nodified adjusted gross inconme over
$41, 000 and is conpl etely phased out when the nodified adjusted

gross income reaches $51,000. See sec. 25A(d)(2).

The notice of deficiency indicates that, absent a phaseout
reduction, petitioner established sufficient education expenses

to qualify for the maxi mum $1, 500 Hope Schol arship Credit. As
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per the notice of deficiency, petitioner’s nodified adjusted
gross income in 2002 was $49, 184. Neverthel ess, petitioner
cl ai med the maxi nrum $1, 500 Hope Schol arship Credit on his 2002
return. Respondent does not challenge petitioner’s eligibility
for the Hope Schol arship Credit. Rather, respondent argues that
since petitioner’s nodified adjusted gross incone exceeds
$41, 000, the allowable credit nust be reduced in accordance wth
the provisions of section 25A(d). Petitioner produced no
evi dence or argunent to refute this. W find that respondent
properly adjusted petitioner’s clainmed education credit, allow ng

petitioner a credit of $273.

3. Section 6662(a)

Respondent determ ned that petitioner is liable for an
accuracy-rel ated penalty under section 6662. Section 6662(a)
provi des an accuracy-related penalty equal to 20 percent of the
under paynment required to be shown on a return in certain
ci rcunstances. Those circunstances include whether the
under paynent, or a portion thereof, is: (1) Due to negligence or
di sregard of rules or regulations, or (2) attributable to any

substantial understatenent of incone tax. Sec. 6662(b)(1) and
(2).
For purposes of section 6662, the term “negligence” includes

“any failure to nake a reasonable attenpt to conply with the

provisions of * * * [the Code], and the term *disregard’ includes
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any carel ess, reckless, or intentional disregard.” Sec. 6662(c).
“Negl i gence” also includes any failure by a taxpayer to keep
adequat e books and records or to substantiate itens properly.

Sec. 1.6662-3(b), Incone Tax Regs.

Section 6662(d)(1)(A) provides that there is a substanti al
understatenment of income tax for any taxable year if the anount
of the understatenent for the taxable year exceeds the greater
of: (1) 10 percent of the tax required to be shown on the return
for the taxable year, or (2) $5,000. The term “understatenent”
means the anmount of tax required to be shown on the return for
t he taxabl e year, over the anount of tax inposed which is shown
on the return, reduced by any rebate. Sec. 6662(d)(2)(A. A
of the adjustnments determned in the notice of deficiency have
been conceded or sustained. Petitioner’s return reported a tax

of $1,046. The anount of the deficiency is $6,225.

An accuracy-related penalty is not inposed with respect to
any portion of the underpaynent as to which the taxpayer acted
Wi th reasonabl e cause and in good faith. Sec. 6664(c)(1); see

H gbee v. Conm ssioner, 116 T.C 438, 448 (2001). This

determnation is made based on all the relevant facts and

ci rcunst ances. Hi gbee v. Commi ssi oner, supra at 448; sec.

1.6664-4(b) (1), Incone Tax Regs. “Relevant factors include the
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taxpayer’s efforts to assess his proper tax liability, including
t he taxpayer’s reasonable and good faith reliance on the advice
of a professional such as an accountant.” Hi gbee v.

Conm ssi oner, supra at 448-449. (Oher circunstances that may

i ndi cat e reasonabl e cause and good faith include an honest
m sunder st andi ng of fact or law that is reasonable in |ight of
all the facts and circunstances, including the experience,
know edge, and education of the taxpayer. Sec. 1.6664-4(b)(1),

| ncome Tax Regs.

To prevail, the Conmm ssioner nust produce sufficient
evidence that it is appropriate to apply the penalty to the

t axpayer. Higbee v. Conm ssioner, supra at 446. Once the

Comm ssioner neets his burden of production, the taxpayer bears
t he burden of supplying sufficient evidence to persuade the Court

that the Conm ssioner’s determnation is incorrect. |d. at 447.

Petitioner has failed to keep adequate records or to
substantiate properly the itens in question. The record
indicates that there is a substantial understatenment of tax on
petitioner’s return. Respondent has provided sufficient evidence
to meet his burden of production. Petitioner has not produced
evi dence to prove that respondent’s determ nation of either

negligence or, alternatively, a substantial understatenent is
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incorrect. W hold that petitioner is liable for the accuracy-

rel ated penalty under section 6662.
To reflect the foregoing,

Deci sion will be entered

for respondent.




