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A TEFRA partnership clained | osses from an
investnment. See Tax Equity and Fiscal Responsibility
Act of 1982 (TEFRA), Pub. L. 97-248, secs. 402-407(a),
96 Stat. 648. Ps reported the | osses as sharehol ders of
their two wholly owned S corporations, each of which
owned a 50-percent interest in the partnership. R
exam ned the Federal tax return of the partnership.
Subsequently, R sent a letter to the representative for
the partnership stating that R accepted the return as
filed. The partnership and R executed six consecutive
Forms 872-P, Consent to Extend the Tine to Assess Tax
Attributable to Itenms of a Partnership, for the taxable
year 1995, the year at issue. The tinme to assert
partnership adjustnents has expired pursuant to the
Forms 872-P. Ps and R executed nine consecutive Forns
872, Consent to Extend the Tinme to Assess Tax, related
to Ps’ 1995 Federal tax return.
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R sent a notice of deficiency for 1995 to Ps
before the expiration date of the | ast Form 872.
However, the Fornms 872 did not specify that they al so
included tax attributable to partnership or affected
items. Ps contend that the deficiency notice adjusts
partnership itens and therefore is invalid. R contends
that the notice adjusts affected itenms, not partnership
items. In addition, R stated in argunent that there
are also adjustnents of affected itens which are
specific to Ps’ ability to take |osses that flow
t hrough fromthe partnership.

Hel d: The notice adjusts both partnership and
affected itens. W have jurisdiction to review those
adjustnments to the extent that they are for affected
i tens.

Hel d, further, under sec. 6229(b)(3), I.R C, the
notice of deficiency is untinely because the Forns 872
did not reference adjustnents for partnership or
affected itens.

N. Jerold Cohen, Sheldon M Kay, and Joseph M DePew, for

petitioners.

St ephen R. Takeuchi, for respondent.

OPI NI ON

GCEKE, Judge: This case is before us on petitioners’
nmotions to dismss for lack of jurisdiction and for summary
judgnent. The issue raised by petitioners’ notion to dismss is
whet her respondent’s notice of deficiency properly adjusted

| osses attributable to a partnership at the partner |evel
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pursuant to the TEFRA provisions of sections 6221-6234.1
Specifically, the inquiry centers on whether these |osses shoul d
be classified as “partnership itens” or as “affected itens” under
the applicable statutes. W hold that the adjustnents in the
notice of deficiency limting petitioners’ clained | osses concern
affected itens over which we have jurisdiction.

The issue raised by petitioners’ notion for summary judgnent
is based on the assunption that we hold that the itens respondent
seeks to adjust are affected itens. Under that assunption,
petitioners question whether the period of limtations on
assessnment of tax attributable to affected itens as set forth in
sections 6501 and 6229 has expired. |In particular, we nust
deci de whet her section 6229(b)(3) causes the extension of the
period of limtations in this case to be ineffective regarding
the affected itens at issue. W hold that it does, and that
therefore the period of limtations on assessnent has run.

Backgr ound

The parties agree on the basic facts. At the tinme that the
petition was filed, petitioner Alan G nsburg, who is a fiduciary
for the Estate of Harriet G nsburg, had a nmailing address in
Wnter Park, Florida. 1In 1995, the taxable year at issue, M.

and Ms. G nsburg, who were married at the tine, owned 100

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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percent of the stock of North Anmerican Sports Managenent, Inc.
(NASM, an S corporation. Harriet G nsburg, who is now deceased,
owned 100 percent of the stock of Fam |y Affordable Partners,
Inc. (FAP), also an S corporation. NASM and FAP each owned 50
percent of the profits and | osses and capital of UK Lotto, L.L.C
(UK Lotto), a TEFRA partnership. NASM and FAP were not subject
to the S corporation TEFRA procedures, sections 6241-6245,
because they had fewer than five sharehol ders and had not
ot herw se el ected application of the unified procedures under
section 301.6241-1T(c)(2)(v), Tenporary Proced. & Adm n. Regs.,
52 Fed. Reg. 3003 (Jan. 30, 1987).°2

Entity and | ndi vi dual Returns

Form 1065, U.S. Partnership Return of Incone, for UK Lotto
reflected a total ordinary |oss of $7,351,237. O that anount,
$6, 936,038 was attributable to a loss reported on its Form 1065
from Pascal & Co., a partnership of which UK Lotto was a partner.
NASM and FAP each reported 50 percent of the total |oss from UK
Lotto along with other itens of inconme, deductions, gain, and
| oss unrelated to UK Lotto in their respective Forns 1120S, U. S
| nconme Tax Return for an S Corporation. NASMreported a total

ordinary loss fromtrade or business in 1995 of $4,087,725. FAP

2Sec. 301.6241-1T(c)(2)(v), Tenporary Proced. & Adm n. Regs.
was issued under fornmer sec. 6241, which was repeal ed by the
Smal | Busi ness Job Protection Act of 1996, Pub. L. 104-188, sec.
1307(c) (1), 110 Stat. 1781, effective for tax years begi nning
after Dec. 31, 1996.
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reported a total ordinary loss fromtrade or business in 1995 of
$2,941,054. On their 1995 Form 1040, U.S. Individual |ncome Tax
Return, petitioners reported the |osses of $4,087,725 and
$2, 941, 054 from NASM and FAP, respectively, on the attached
Schedul e E, Supplenental Incone and Loss, Statenent 15, [ncone or
Loss From Partnerships and S Corporations. Petitioners reported
total net |osses on their Schedul e E of $3, 045, 269.

Ext ensi ons of Period To Assess Tax

Respondent exam ned the 1995 Form 1065 of UK Lotto. UK
Lotto and respondent entered into six consecutive Fornms 872-P,
Consent to Extend the Time to Assess Tax Attributable to
Partnership Itens, for partnership itens relating to UK Lotto’s
1995 tax year. The last Form 872-P executed on behal f of UK
Lotto and respondent for the taxable year 1995 extended the
period to assess any Federal income tax attributable to
partnership itenms to any tine on or before Decenber 31, 2003. On
April 25, 2003, respondent sent a letter to the representative
for UK Lotto stating that respondent accepted the 1995
partnership return as filed. Respondent did not conduct any nore
TEFRA partnershi p proceedi ngs.

In addition, petitioners and respondent executed nine
consecutive Fornms 872, Consent to Extend the Tine to Assess Tax,
for petitioners’ 1995 taxable year. The |last Form 872 extended

the period to assess any Federal inconme tax to any tine on or
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before June 30, 2005. The Forns 872 did not reference
partnership itens.

Noti ce of Deficiency

Respondent issued to petitioners a notice of deficiency for

the taxable year 1995 dated April 26, 2005. The total anmount of

t he deficiency was $2, 726, 742. Respondent al so deternined a
penal ty of $545, 348 under section 6662(a). In his notice of
deficiency, respondent |listed the follow ng Schedul e E

adj ust nent s:

Fam |y Affordable Partners, Inc. $3, 468, 019
North Anerican Sports Mgnt., Inc. 3,468, 019

Respondent provided the sane expl anation for both adjustnents,
except that one referred to FAP and the other to NASP

Since it has not been established that Pascal and
Conpany incurred a deductible $6,936,038.00 |oss in
1995, nor has it been established that any | oss
attributable to Pascal and Conpany is allowable to UK
Lotto, LLC * * * or not |imted, nor has it been
established that any loss attributable to Pascal and
Conmpany is allowable to * * * [Name of S Corporation],
or not limted, nor has it been established that any

| oss attributable to Pascal and Conpany is allowable to
you, or not limted, your $3,468,019.00 distributive
loss in 1995 from* * * [Nane of S Corporation], that
represents 50% of the clainmed $6, 936, 038.00 | oss by WK
Lotto, LLC, * * * from Pascal and Conpany, is

di sal | oned, and your taxable inconme is increased by
3,468, 019.00 for 1995.

In their Statenent 15 acconpanyi ng Schedul e E, petitioners

did not list any specific itemof |oss that corresponded with the

$3, 468, 019 that respondent disall owed.
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Di scussi on

Petitioners’ Mdtion To Dism ss for Lack of Jurisdiction

Petitioners’ notion to dismss for |ack of jurisdiction
focuses on whether the disallowed | osses are partnership itens
that nmust be adjusted at the partnership level. If we find that
those | osses are partnership itens, then we do not have
jurisdiction over respondent’s adjustnents in the notice of
deficiency because such itenms may not be adjusted in an
i ndi vi dual deficiency proceeding. See sec. 6230(a)(1).

TEFRA provisions divide disputes arising from “partnership
itens” fromthose arising from*®“nonpartnership itens”. Maxwell

v. Comm ssioner, 87 T.C. 783, 787 (1986) (citing section

6231(a)(3) and (4)). |If the tax treatnment of a partnership item
is at issue, the statute requires the matter to be resol ved at

the partnership level. Sec. 6221; Maxwell v. Conm ssioner, supra

at 787-788. Section 6231(a)(3) defines a partnership item as
“any itemrequired to be taken into account for the partnership’s
taxable year * * * to the extent regul ations prescribed by the
Secretary provide that, for purposes of this subtitle, such item
is nore appropriately determ ned at the partnership | evel than at
the partner level.” Partnership itenms under section 6231(a)(3)

and the applicable regulations include itenms of |oss reflected on
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the partnership tax return. Muxwell v. Comm ssioner, supra at

790; sec. 301.6231(a)(3)-1(a)(1)(i), Proced. & Adm n. Regs.
Section 6231(a)(4) defines the term “nonpartnership iteni as
“an itemwhich is (or is treated as) not a partnership item”
Section 6231(a)(5) provides that the term“affected iteni neans
“any itemto the extent such itemis affected by a partnership

item” An affected itemis by definition neither a partnership

itemnor a subchapter Sitem Dal USA, Inc. v. Conm ssioner, 95
T.C. 1, 5 (1990). An affected item rather than being
universally applicable to every partner, is peculiar to a

particul ar partner’s tax posture. Maxwell v. Conm ssioner, supra

at 790.

Petitioners argue that the notice of deficiency shows that
respondent has adjusted partnership itens reflected in the 1995
tax return of UK Lotto. Respondent maintains the itens adjusted
in the notice of deficiency were not partnership itens but
affected itens that were ultimately disallowed on petitioners’
tax returns for reasons that were unique to petitioners’
ci rcunst ances.

The notice of deficiency potentially disallows the | oss on
three levels: The partnership level, the S corporation |evel,
and the individual partner level. W wll| address the parties’

argunents in the context of each |evel.



A. Part nership Level

Respondent concedes that UK Lotto is a partnership within
t he nmeani ng of section 6231(a)(1l). Respondent did not issue
notices of final partnership adm nistrative adjustnment (FPAAs)
with respect to UK Lotto for 1995. The loss attributable to
Pascal & Co. is a partnership itemat the TEFRA-entity | evel
See sec. 6231(a)(3); sec. 301.6231(a)(3)-1(a)(1)(i), Proced. &
Adm n. Regs. The limtations period for issuing FPAAs pertaining
to UK Lotto’s 1995 return expired on Decenber 31, 2003, pursuant
to the last Form 872-P executed on behalf of UK Lotto and
respondent for the taxable year 1995. See sec. 6229(a) and
(b)(1). Consequently, the tax treatnent of all partnership itens

with respect to UK Lotto is final. See Roberts v. Conm Ssioner,

94 T.C. 853, 857 (1990). There can be no partnership proceedi ngs
to adjust or nodify the partnership itens as reported on the UK
Lotto return. 1In addition, respondent through his letter in
April 2003 conceded adm nistratively that the |loss attributable
to Pascal & Co. is allowable at the UK Lotto partnership |evel.

B. S Cor poration Level

NASM and FAP are not TEFRA entities. They each reported 50
percent of the loss from UK Lotto. NASM and FAP are “pass-thru”
partners under section 6231(a)(9). Section 6231(a)(9) provides
that a “‘pass-thru partner’ neans a partnership, estate, trust, S

corporation, nom nee, or other simlar person through whom ot her
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persons hold an interest in the partnership with respect to which
proceedi ngs under this subchapter are conducted.” Since the S
corporations are not TEFRA entities, there is no issue of whether
t he adjustnents shoul d have taken place at the S corporation
| evel .

C. Part ner Level

Petitioners hold their interest in UK Lotto as “indirect
partners” under section 6231(a)(10). Section 6231(a)(10)
provides that an “‘indirect partner’ means a person hol ding an
interest in a partnership through 1 or nore pass-thru partners.”
Petitioners argue that the adjustnents nmade in the notice of
deficiency are inconsistent with respondent’s position that the
di sal | oned | osses are affected itens.

Petitioners argue that the notice of deficiency describes
only partnership itenms, and that the explanation of adjustnent
cal cul ates the disall owance of the loss to petitioners as if the
basis for disallowng it was a partnership |evel adjustnent.
Petitioners therefore conclude that we are without jurisdiction
over the itens in dispute because all partnership itens nust be
determ ned at the partnership |level and not the partner |evel.
See sec. 6221.

Respondent contends that the notice of deficiency
originally refers to affected itens, not partnership itens.

Respondent argues that the reasons for disallowing the | osses to
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petitioners include the Ilimtation of partnership |losses to the
partner’s basis in a partnership interest, the at-risk limtation
under section 465, the passive loss limtation rul es under
section 469, and the S corporation loss limtation rul es under
section 1366, which are all “affected item bases” for disallow ng
| osses at the partner |evel. Respondent reasons that the
statenent in the notice of deficiency “nor has it been
established that any loss attributable to Pascal & Co. is

allowable to you, or not limted” (enphasis added) enconpasses

the possibility that the | oss was not allowable to petitioners
for reasons that were peculiar to their individual tax
ci rcunst ances.

Despite the technical inaccuracies® in respondent’s notice
of deficiency, the existing jurisprudence regarding the
sufficiency of a notice of deficiency favors respondent. It is
wel |l settled that no particular formis required for a notice of

deficiency, and that the Conm ssioner need not explain how the

30n Schedul e E of their 1995 Form 1040 petitioners clained
| osses of $4,087,725 from NASM and $2, 941, 054 from FAP. However,
the notice of deficiency adjusted $3,468,019 of |oss from each of
the S corporations, which is each S corporation’s share of |oss
from Pascal & Co. reflected on the tax return filed by UK Lotto.
I f the notice of deficiency was adjusting an affected item there
woul d have been cal culations to redeterm ne the fl owthrough
anmounts from NASM and FAP. |In addition, the notice of deficiency
does not discuss petitioners’ bases, nor do the adjustnents take
into account any of the passive incone petitioners reported.
None of the adjustnents respondent nade correspond to any of the
| osses petitioners deducted on Schedule E of their Form 1040 or
t he acconpanyi ng Statenent 15.
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deficiencies were determ ned. See Benzvi v. Conm ssioner, 787

F.2d 1541, 1542 (11th Cr. 1986); Barnes v. Conm ssioner, 408

F.2d 65, 68 (7th Cr. 1969) (citing Comm ssioner v. Stewart, 186

F.2d 239, 242 (6th Cr. 1951), revg. a Menorandum Qpinion of this

Court), affg. T.C. Menp. 1967-250. In Stoecklin v. Conm ssioner,

865 F.2d 1221 (11th GCr. 1989), affg. T.C. Meno. 1987-453, the
Court of Appeals for the Eleventh Circuit required that “A
deficiency notice * * * at a mnimumnust show that * * * ‘a
deficiency exists for a particular year and specify the anmount of

the deficiency.”” |d. at 1224 (quoting Benzvi v. Conm SSioner,

supra at 1542)). Simlarly, this Court has stated that “the
notice is only to advise the person who is to pay the deficiency
that the Conm ssioner neans to assess him anything that does

t his unequivocally is good enough.” Jarvis v. Conm ssioner, 78

T.C. 646, 655-656 (1982) (quoting AQsen v. Helvering, 88 F.2d

650, 651 (2d Gir. 1937)).

Respondent argues that his adjustnents are based on the
[imtation of the partnership |losses to the partner’s basis in
the partner’s partnership interest, the at-risk limtation under
section 465, and the passive loss l[imtation rules under section
469. W have previously held that each of these itens is unique
to the individual characteristics of each partner and does not

have a uniformeffect on all of the partners. Estate of Quick v.

Comm ssioner, 110 T.C 172, 188 (1998) (holding that a passive
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| oss under section 469 is an affected item because treatnent of
the | oss does not produce a uniformeffect on the partners),

suppl enented 110 T.C. 440 (1998); Hanbrose Leasing 1984-5 Ltd.

Pship. v. Conmm ssioner, 99 T.C 298, 308-309 (1992) (holding that

the amount a partner has at risk under section 465 is an affected

item); Dilal USA, Inc. v. Comm ssioner, 95 T.C. at 5-6 (a

sharehol der’s basis in an S corporation cannot al ways be
determ ned by sinply | ooking at S corporation itens).

We concl ude that the phrase “allowable to you, or not
[imted” in respondent’s notice of deficiency suffices to notify
petitioners of the possibility of an affected itens adjustnent.
The fact that there is a reference to affected itens, however
obscure, is sufficient despite the inconsistent adjustnents nmade
in the notice of deficiency.*

The itens respondent seeks to adjust are affected itens.
Respondent woul d have to determ ne these itens on the basis of
factors that were unique to petitioners, such as each
petitioner’s basis in the S corporations and the extent to which
each petitioner was at risk with respect to the Pascal & Co.

investnment. We have jurisdiction over affected itens in this

case, even though no FPAA was issued. See Roberts v.

Conm ssioner, 94 T.C. at 860 (holding that the Court has

“We do not address the burden of proof in this situation and
whet her respondent’s adjustnents rai se new matters under Rul e
142(a) .
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jurisdiction over affected itens when the Governnment accepts the
partnership return as filed because that fulfills the requirenent
that there be an “outcone of a partnership proceedi ng” before

assessnment of affected itens); cf. GAF Corp. & Subs. v.

Commi ssioner, 114 T.C. 519 (2000) (Tax Court must dismss for

| ack of jurisdiction when the notice of deficiency adjusts
partnership or affected itens before the conpletion of the
partnershi p-level proceeding). This situation is distinguishable
fromGAF Corp. and simlar to Roberts because respondent accepted
UK Lotto’s return as filed.

Havi ng decided that we maintain jurisdiction and that
respondent’s assertion that the itens in question are affected
itens is correct, we nust now resolve the issue of whether the
period of limtations under section 6229 has run on respondent’s
adj ust nent s.

1. Statute of Limtations

The central point of contention in the issue involving the
statute of limtations is whether respondent’s om ssion of a
reference to partnership itens in the Fornms 872 executed with
petitioners results in the expiration of the periods of
[imtation under sections 6501 and 6229.

A. Respondent Did Not Include Partnership Itens in the
Fornms 872

Section 6229(a) provides:
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SEC. 6229. PERIOD CF LI M TATI ONS FOR MAKI NG
ASSESSMENTS.

(a) Ceneral Rule.--Except as otherw se provided
in this section, the period for assessing any tax
i nposed by subtitle Awth respect to any person which
is attributable to any partnership item (or affected
item) for a partnership taxable year shall not expire
before the date which is 3 years after the | ater of—

(1) the date on which the partnership
return for such taxable year was filed, or

(2) the last day for filing such return
for such year (determ ned without regard to
ext ensi ons).
Section 6229(b) allows the parties to extend the period for
assessnment by agreenent. However, section 6229(b)(3) provides an
i nportant precondition to extending the period:
(3) Coordination with section
6501(c) (4).--Any agreenent under section
6501(c)(4) shall apply with respect to the
period described in subsection (a) only if
t he agreenent expressly provides that such
agreenent applies to tax attributable to
partnership itens.

Al t hough “partnership itens” were not referenced in the
consents petitioners executed, respondent argues that section
6229 does not apply to this situation because the period of
limtations under section 6501 is still open. Respondent asserts
that section 6229 nerely extends the general period of
[imtations provided by section 6501, and that when the period
under section 6501 is still open, reliance on section 6229 is
unnecessary. |In support of his assertion, respondent quotes the

foll ow ng passage fromour Opinion in Rhone-Poulenc Surfactants &
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Specialties, L.P. v. Comm ssioner, 114 T.C 533, 537 (2000),

appeal dism ssed and remanded 249 F.3d 175 (3d G r. 2001):

Section 6501(a) provides a general period of
limtations for assessing and collecting any tax
i nposed by the Code. Section 6501(a) defines the
period in relation to the filing of the return of the
person liable for tax; in this case petitioner rather
than the partnership. Section 6229(a) sets forth a
m ni mum period for assessing any inconme tax with
respect to any person that is attributable to any
partnership itemor affected item This m ni mum period
is defined in relation to the filing of the partnership
return. This m ninmum period can be greater than, or
| ess than, the period of limtations in section 6501.

Respondent’s reliance on Rhone-Poulenc is msplaced. In

Rhone- Poul enc, at the tine the FPAA was issued, the period for

assessi ng taxes under section 6501 was still open under section
6501(e) (6-year period in cases involving substantial om ssions
of gross incone).® Respondent did not issue an FPAA to UK Lotto
for the 1995 taxable year. Instead, respondent accepted the 1995
partnership tax return with no changes. The period for assessing
any partnership itemrelating to UK Lotto expired on Decenber 31,
2003, the ending date of the |last Form 872-P executed between the
tax matters partner for UK Lotto and respondent. The period for

assessing taxes due frompetitioners is open, if at all, solely

Both the Court of Federal Cains and the U S. Court of
Appeal s for the District of Colunbia Grcuit have agreed with the
Court’s analysis in Rhone-Poulenc Surfactants & Specialties, L.P
v. Comm ssioner, 114 T.C. 533, 537 (2000), appeal dism ssed and
remanded 249 F.3d 175 (3d Cr. 2001). See Andantech L.L.C. V.
Comm ssioner, 331 F.3d 972 (D.C. Cr. 2003), affg. in part and
remanding T.C. Menop. 2002-97; Schumacher Trading Partners |1 v.
United States, Fed. d. __ (July 31, 2006).
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by reason of agreenents to extend the period for assessing tax
under section 6501(c)(4), which provides that taxpayers and the
Comm ssi oner nay extend the tinme for assessnent by agreenent.®

Respondent mai ntains that section 6229(b)(3) does not apply
because it references only partnership itens and not affected
items. Respondent’s position therefore is that the parties
validly extended the period of limtations pursuant to section
6501(c)(4) and that section 6229(b)(3) refers only to partnership
itenms and therefore does not affect the limtations period. For
the reasons stated below, we hold that respondent’s position is
i ncorrect.

B. Respondent’s Position Ignores the Cross-Reference in

Section 6229(b)(3) to Section 6229(a), Wich I ncludes
Affected ltens

Contrary to respondent’s interpretation, “tax attributable
to partnership itens” refers to what nust be stated in the
agreenent in order to extend the period of limtations, not to
the limtations period itself.” The precedi ng phrase “the period

described in subsection (a)”, references section 6229(a), which

5The general period of limtations under sec. 6501(a), which
general ly provides that tax nust be assessed within 3 years after
the return was filed no matter when it was due, has clearly
expired with respect to both the partnership and petitioners
individually as those returns were filed in 1996, and respondent
i ssued the notice of deficiency in 2005. Respondent has not
argued that section 6501(e) is applicable to this case.

‘See Schumacher Trading Partners Il v. United States, supra,
for a discussion of the role of sec. 6229(b)(3).
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describes the period for assessing tax with respect to any
partnership itemor affected item The parenthetical in
subsection (a) refers specifically to affected itens. Therefore,
it would have been redundant to include a simlar parenthetical
i n subsection (b)(3) because the reference to “partnership itens”
in that subsection was intended to refer only to the | anguage
required in the Form 872. The pertinent limtations period is as
described in subsection (a).

C. Respondent’s Argunent I nplies That Section 6229 Applies
Only If There Is an Adjustnent at the Partnership Level

Al t hough respondent does not specifically nake this
argunent, inplicit in his reading of the statute is that there
must be a partnership | evel adjustnent in order for section 6229
to apply. In this case, we do not have an adjustnment because the
partnership return was accepted as filed. Therefore, follow ng
this logic, it would not be necessary to include reference to
partnership or affected itens in the Forns 872. W analyze this
probl em by reference to the statute.

Section 6229(b)(3) provides that any agreenent under section
6501(c) (4) shall apply with respect to the period described in
subsection (a) only if the agreenent expressly applies to “tax
attributable to partnership itens.” As stated supra in section
B, the phrase “tax attributable to partnership itens” describes
what nust be in the agreenent under section 6501(c)(4). The

period extended is “the period described in subsection (a)”,
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which is “the period for assessing any tax inposed by subtitle A
Wi th respect to any person which is attributable to any
partnership item (or affected iten) for a partnership taxable
year”. Sec. 6229(a). Accordingly, respondent’s position is
i nconsistent with the statute because respondent confuses what is
required to be in the agreenent extending the period of
l[imtations with the period extended.

D. Respondent’s Position Is Inconsistent Wth Prior

Casel aw, Secondary Authority, and Respondent’s Om
Pr onouncenent s

Qur conclusion that section 6229(b)(3) applies to affected
itens is further solidified by our Court-reviewed Qpinion in

Rhone- Poul enc Surfactants & Specialties, L.P. v. Commi SSi oner,

114 T.C. 533 (2000). W provided a detail ed explanation of the
scope of section 6229(b)(3) and its coordination with section
6501(c)(4). W stated that those sections were “intended to

al | ow taxpayers and the Comm ssioner to extend the period of
limtations for assessnents of tax attributable to partnership
itenms only where the extension agreenent expressly provides that
it applies to tax attributable to partnership itens.” 1d. at
555. We further quoted a treatise regarding the scope of the
rule in section 6229(b)(3): “*'A standard extension of the
limtations period under section 6501(c)(4) (Treasury Form 872)

W th respect to nonpartnership itens does not apply to
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partnership and affected itens unless it specifically so
provides.”” 1d. (quoting 2 WIlis et al., Partnership Taxation,
par. 20.08[2][a] (6th ed. 1999)).¢8

In his own manual, the Comm ssioner enphasized the need to
include a reference to affected itens in the Form 872. See
I nternal Revenue Manual (IRM 4.31.2.6.3. Wiile the | RM does not
have the force of | aw, the manual provisions do constitute
persuasive authority as to the IRS s interpretation of the

statute. Giswildv. United States, 59 F.3d 1571, 1576 n.8 (11lth

Gr. 1995).

In Maxwell v. Conm ssioner, 87 T.C. at 791 n. 6, we

determ ned that a deficiency attributable to an affected itemis
a “deficiency attributable to a partnership item” 1d. The
issue in Maxwell was whether we had jurisdiction over a partner’s
deficiency proceeding when the itens that were the subject of the
adj ustnents were affected itens determ ned by reference to a
partnership itemthat was not the subject of a partnership |eve
proceedi ng as required by section 6225(a). W determ ned that we

did not have jurisdiction over the affected item at issue because

8See 2 Wllis et al., Partnership Taxation, par. 20.08[2]][a]
(6th ed. 1999) (citing sec. 6229(b)(3)); 13 U S. Tax Rep. (R A)
par. 62,214.08 (2006) (“An agreenent to extend the period of
[imtations on assessnment and collection under .R C 8§
6501(c)(4) applies to the period of limtations for assessnent of
income tax attributable to a partnership itemor affected item
only if the agreenent expressly provides that it applies to tax
attributable to partnership itens.”).
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“Affected itens depend on partnership | evel determ nations,
cannot be tried as part of the personal tax case, and nust await
the outconme of the partnership proceeding.” 1d. at 792. W
expl ained that a “deficiency attributable to an affected item
such as a partner’s carryback of a partnership’ s investnent tax
credit is also a ‘deficiency attributable to a partnership
item’” 1d. at 791 n.6. Thus, follow ng our reasoning in
Maxwel |, the phrase “tax attributable to partnership itens” in
section 6229(b)(3) also includes affected itens.?®

E. Respondent’s Position Wuld Have Unt enabl e Consequences

Fol |l owi ng respondent’s | ogic, we would have to concl ude that
since section 6229(b)(3) applies only to partnership itens, the
Fornms 872 woul d not have to make a specific statenment about
affected itens that are directly related to partnership
adj ustnments, such as the anobunt of |loss a partnership could claim
froma particular transaction. W think that this result is
incorrect and that it would negate the inport of the statute
because it would make the application of section 6229(b)(3)

anbi guous and potentially superfluous. “An interpretation that

°Conput ati onal adjustments resulting from partnership
proceedi ngs may be assessed directly without issuing a notice of
deficiency. See 2 MKee et al., Federal Taxation of Partnerships
and Partners, par. 9.07[2][c] (1997). W do not decide today
whet her affected itens that would be the subject of a
conput ati onal adjustment are included in the | anguage of sec.
6229(b) (3) because in this case we are not dealing wth that
speci al kind of assessnent.
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renders a statutory provision superfluous shoul d be avoi ded,
since it would offend ‘the well-settled rule of statutory
construction that all parts of a statute, if at all possible, are

to be given effect.”” Rhone-Poulenc Surfactants & Specialties,

L.P. v. Comm ssioner, supra at 547 (quoting Weinberger v. Hynson,

Westcott & Dunning, Inc., 412 U.S. 609, 633 (1973)).

| n Rhone-Poul enc Surfactants & Specialties, L.P. v.

Conm ssi oner, supra at 549-550, we enphasized the inportance of

ensuring that extension agreenents under section 6229(b)(3) be
pr eci se:

Contract principles are pivotal in determning the

exi stence and scope of that agreenent because section

6501(c)(4) requires a witten agreenent. Section

6229(b) (3) inposes a default rule for purposes of

determ ni ng whet her an agreenent enconpasses

assessnments that are attributable to partnership itens.

* * * [Ctations omtted.]
If we were to adopt respondent’s interpretation, such a course of
action would not only nake the application of section 6229(b)(3)
of questionable significance, but also would | eave doubt as to
whet her the parties had a neeting of the m nds, which the
application of section 6229(b)(3) avoids.

In interpreting section 6229(b)(3), we are cogni zant of the
principle that limtations statutes barring the collection of
t axes otherw se due and unpaid are strictly construed in favor of

the Comm ssioner. Colestock v. Commi ssioner, 102 T.C. 380, 387

(1994) (citing Badaracco v. Conm ssioner, 464 U.S. 386, 391-392
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(1984)). Nevertheless, the period referenced in the statute is
the period described in section 6229(a), as we further described

i n Rhone-Poul enc Surfactants & Specialties, L.P. v. Conmmi ssioner,

114 T.C. 533 (2000).

[11. Concl usion

Respondent’ s notice of deficiency adequately references
affected itens over which this Court has jurisdiction.
Nevert hel ess, on the basis of the statute and our precedent, we
conclude that to extend the period of limtations for affected
itens the Fornms 872 nust specifically reference “partnership
itenms” as required by section 6229(b)(3). Respondent’s failure
to include any reference to tax attributable to partnership itens
in the Forms 872 executed with petitioner results in the
expiration of the period of limtations for any affected itens
adj ustments respondent mght raise in this case.

To reflect the foregoing,

An appropriate order and

decision will be entered.




