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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal

Revenue Code in effect at the tinme the petition was filed.

Pursuant to section 7463(b), the decision to be entered is not

revi ewabl e by any other court, and this opinion shall not be

treated as precedent for any other case. Unless otherw se
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i ndi cat ed, subsequent section references are to the |Internal
Revenue Code as anended.

Petitioner seeks judicial review of respondent’s
determ nation to proceed with collection by levy of a tax
l[tability for taxable year 2001. The issue for decision is
whet her respondent abused his discretion in sustaining the notice
of intent to levy.!?

Backgr ound

Sonme of the facts have been stipul ated, and we incorporate
the stipulation and the acconpanying exhibits by this reference.
Petitioner lived in California when he filed the petition.

Petitioner worked as an “expert gang intervention
specialist”. He nediated gang di sputes, attenpting to resolve
probl ens between rival gangs and between gangs and the residents
of various California nei ghborhoods and communities. |In 2001
petitioner was called to Moreno Valley after gang nenbers took
over a senior citizen conplex. Petitioner helped to resolve the

gang activity at that conplex. He stayed in Mdireno Valley during

!Respondent filed a notion for summary judgnent. Sunmary
judgnent is a procedure designed to expedite litigation and avoid
unnecessary, time-consum ng, and expensive trials. Fla. Peach
Corp. v. Comm ssioner, 90 T.C. 678, 681 (1988). The Court
schedul ed the notion for hearing during the trial session. The
Court concluded that holding a hearing on the notion would not
expedite the resolution of this case. Thus, the case was
submtted after petitioner testified and introduced evi dence.
Respondent’s notion wll be deni ed.
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the resolution and received rei nbursenent for his expenses. He
then returned to his hone in Los Angel es.

Petitioner did not tinely file a tax return for taxable year
2001. In 2003 respondent prepared a substitute for return for
2001. On April 13, 2004, respondent nailed a notice of
deficiency to petitioner, determning a $3,024 deficiency for
t axabl e year 2001, but the U S. Postal Service (USPS) returned
the notice marked “forwardi ng order expired”. Respondent cl osed
this notice of deficiency and did not assess the anobunt
determ ned therein.?

On April 15, 2004, petitioner filed an anended return for
2001, and on August 17, 2004, he filed a second anended return
for 2001.°3

On Septenber 22, 2005, respondent nailed a notice of
deficiency for 2001 by certified mail to petitioner’s |ast known
address. The address on this notice of deficiency is the sane as
the address petitioner listed on his petition. The USPS did not
return the Septenber 22, 2005 notice of deficiency (hereinafter

notice of deficiency) to respondent. 1In the notice of deficiency

2From respondent’s failure to assess the $3, 024 deficiency,
we presune that respondent concluded that the returned notice of
deficiency was insufficient to support a valid assessnent under
secs. 6201(a) and 6212(a) and (b).

3The parties referred to the returns petitioner filed after
the substitute return as anended returns. For conveni ence, we
will use their designation for these filings.
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respondent expl ai ned that he denied petitioner’s clained business
travel deduction because petitioner did not respond to
respondent’s request for supporting docunentation. Respondent
determ ned a $2, 358 deficiency for taxable year 2001, together
with a $352 addition to tax for petitioner’s failure to tinely
file a 2001 Federal incone tax return.* Petitioner did not
petition this Court for redeterm nation of the deficiency, and
respondent assessed the deficiency, together with interest and
the late-filing addition to tax, on March 6, 2006. Respondent
al so issued a notice and demand for paynent on March 6, 2006

On a date not apparent fromthe record, petitioner requested
audit reconsideration of the deficiency determi nation for taxable
year 2001.° Respondent provided his final response to
petitioner’s request in a letter dated Decenber 6, 2006, sent by
certified mail, and stating in part: “W have disallowed your
request for reconsideration, because you did not submt all the
requi red docunentation.” The letter specifically stated that
respondent requested a police or fire departnment report

describing the fire petitioner clained destroyed his 2001 tax

“The record includes a copy of this notice of deficiency.

Whil e the date of petitioner’s request for audit
reconsideration is unclear, a letter dated Aug. 28, 2006, from
respondent to petitioner seeks information in addition to
docunents petitioner submtted on June 12, 2006. Thus,
petitioner nmust have requested reconsideration on or before June
12, 2006.
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records, but petitioner did not provide those docunents. The IRS
enpl oyee who signed the reconsideration denial letter held the
position “Qperations Manager, Exam nation”. Petitioner did not
claimthis letter, and the USPS returned it, marked “uncl ai med”,
to respondent.

Respondent issued a Notice of Intent to Levy and Notice of
Your Right to a Hearing to petitioner, and petitioner tinely
requested a collection hearing. In his hearing request
petitioner explained that his original receipts had been
destroyed and that he provided the IRS with “the requested
information” in 2006.

At the collection hearing petitioner challenged the
underlying tax liability for 2001 and declined to discuss any
collection alternatives. The settlenent officer (SO refused to
address the underlying tax liability.

Respondent issued a notice of determ nation that recited:
(1) The SO s verification that applicable | egal and
adm ni strative procedures had been followed; (2) that respondent
sent petitioner a notice of deficiency which the USPS did not
return, which petitioner neither confirmed nor denied receiving,
and fromwhich petitioner did not file a petition for
redetermnation; (3) that petitioner’s previous request for audit
reconsi deration was a prior opportunity to dispute the tax for

2001 and precluded his challenging the underlying liability in
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the collection hearing; (4) that petitioner did not want to

di scuss or consider any collection alternatives; and (5) that
collection by levy properly bal ances the need for efficient
collection wwth petitioner’s concern that the collection action
be no nore intrusive than necessary. Respondent sustained the
notice of intent to |evy.

In his petition seeking judicial review of respondent’s
determ nation to sustain the levy action, petitioner raised only
chall enges to the underlying tax liability.

At trial respondent’s counsel stated that if the Court
shoul d decide that petitioner is eligible to challenge the
underlying tax liability, then respondent would ask the Court to
remand the case for Appeals Ofice consideration of the
l[tability. As a result of this request, the trial focused on the
section 6330 hearing and the notice of determ nation and did not
address the existence or anmount of the 2001 tax liability.

Di scussi on

Section 6331(a) authorizes the Secretary to | evy upon
property and property rights of a taxpayer |iable for taxes who
fails to pay those taxes within 10 days after notice and denmand.
Section 6330(a) requires the Secretary at |east 30 days before
begi nning any levy to send a witten notice to the taxpayer of
t he amount of the unpaid tax and of the taxpayer’s right to a

section 6330 hearing.
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| f the taxpayer requests a section 6330 hearing, a
settlenment officer or Appeals officer in the IRS s Appeals Ofice
who has had no prior involvenent with the unpaid taxes at issue
conducts the hearing. Sec. 6330(b)(1), (3). At the hearing the
officer shall obtain verification that the requirenents of any
applicable law or adm nistrative procedure have been net. Sec.
6330(c)(1). The taxpayer may raise any issue relevant to the
unpaid tax or the proposed levy. Sec. 6330(c)(2)(A). The
taxpayer may al so chall enge the existence or anmount of the
underlying tax liability, but only if he did not receive a
statutory notice of deficiency or did not otherw se have an
opportunity to dispute that liability. Sec. 6330(c)(2)(B)

Mont gonery v. Comm ssioner, 122 T.C. 1 (2004). An opportunity to

di spute the underlying liability that precludes a taxpayer from
challenging the liability at the hearing includes a prior
opportunity for a conference with the Appeals Ofice when the

t axpayer availed hinself of that opportunity. Perkins v.

Commi ssioner, 129 T.C. 58, 63 (2007); Lewis v. Conm ssioner, 128

T.C. 48, 61 (2007); see also sec. 301.6330-1(e)(3), Q@A-E2,
Proced. & Adm n. Regs.

After the hearing the officer nust determ ne whether and how
to proceed with collection and shall consider: (1) The
adm ni strative and procedural verification; (2) the rel evant

i ssues raised by the taxpayer; (3) where permtted, challenges to
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the underlying tax liability; and (4) whether any proposed

coll ection action properly balances the need for efficient
collection of taxes wwth the taxpayer’s legitimte concern that
the collection action be no nore intrusive than necessary. Sec.
6330(c) (3).

In reviewng a notice of determ nation sustaining a
collection action, where the validity of the underlying tax
l[tability is properly at issue, the Court reviews the
determ nation of the underlying tax liability de novo. Sego v.

Comm ssioner, 114 T.C 604, 610 (2000); Goza v. Conm ssioner, 114

T.C. 176, 181-182 (2000). If the Court finds that a taxpayer is
liable for deficiencies, additions to tax, and/or penalties, then
the adm nistrative determ nation sustaining the collection action

will be reviewed for abuse of discretion. See Downing V.

Comm ssioner, 118 T.C. 22, 31 (2002); Godwi n v. Conm ssioner,

T.C. Meno. 2003-289, affd. 132 Fed. Appx. 785 (11th Cir. 2005).
If the liability is not properly at issue, the Court reviews the
adm nistrative determnation for abuse of discretion. Sego v.

Conmi ssi oner, supra at 610; Goza v. Conm ssioner, supra at 182.

An abuse of discretion occurs when the exercise of discretion is

wi t hout sound basis in fact or | aw. Mur phy v. Commi ssi oner, 125

T.C. 301, 308 (2005), affd. 469 F.3d 27 (1st G r. 2006).
Section 6330(c)(4) expressly provides that a taxpayer, at a

coll ection hearing before the Appeals O fice, nay not raise
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i ssues that he previously raised and that were considered in a
previ ous collection proceeding or in any other admnistrative or
judicial proceeding in which he nmeaningfully participated.

Magana v. Conm ssioner, 118 T.C 488, 492 (2002); see al so sec.

301.6330-1(e) (1), Proced. & Adm n. Regs. Section 6330(c)(4) in
effect codifies the | egal doctrines of res judicata and
collateral estoppel in their application to collection

proceedi ngs. Woten v. Conmm ssioner, T.C Menp. 2003-113.

“Respondent has previously stated that ‘Because section
6330(c)(2)(B) explicitly applies to challenges to tax liability,
section 6330(c)(4) with its nore stringent requirenment of
meani ngful participation applies to non-liability issues.’”

Lew s v. Commi ssioner, supra at 52 n.4 (quoting Ofice of Chief

Counsel Notice CC-2003-016 at 20 (May 29, 2003) and noting that
t he Comm ssioner restated this position in Ofice of Chief
Counsel Notice CC-2006-019 at 33 (Aug. 18, 2006)). Moreover,
respondent has not argued section 6330(c)(4) as grounds to
preclude petitioner’s challenge to the underlying liability.
Accordingly, we decide this issue solely with respect to section
6330(c)(2)(B). See id.

The SO refused to consider petitioner’s challenge to the
underlying tax liability on two grounds: (1) Respondent sent
petitioner a notice of deficiency, and (2) petitioner’s challenge

to the liability was considered when he requested audit
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reconsi deration. Respondent argues that petitioner’s receipt of
the notice of deficiency and participation in the audit
reconsi deration procedure each independently satisfy section
6330(c)(2)(B) and precludes petitioner’s challenging the
underlying tax liability during the section 6330 heari ng.

There is no dispute that respondent mailed the notice of
deficiency to petitioner’s |ast known address or that the USPS
did not return the notice to respondent. Likew se, there is no
di spute that petitioner neaningfully participated in the audit
reconsi deration he requested. However, petitioner alleges that
he did not actually receive the notice of deficiency, and he
asserts that the decision made by a manager in an | RS exam nation
function to reject his audit reconsideration request should not
prevent himfromhaving a fair opportunity for an inpartial
review of his underlying tax liability.

Al t hough petitioner testified that his wife and stepdaughter
were authorized to sign for his deliveries when he was away from
home and trusted nei ghbors were authorized to sign for deliveries
when the famly was away, the record does not contain any
evi dence that anyone signed for the notice of deficiency.
Petitioner clains he did not receive the notice of deficiency
until the Taxpayer Advocate’'s office provided himwth a copy in
January 2008. He testified credibly about consistently

responding to mailings fromthe IRS (and the record supports his
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diligence), and he explained that if he had received the notice
of deficiency he surely would have tinely responded.

Respondent denonstrated and the parties stipul ated that
respondent mailed the notice of deficiency to petitioner’s |ast
known address by certified mail. However, respondent did not
provi de any evidence of delivery or actual receipt. Respondent
relies on the presunption of official regularity and argues that
because the notice was properly addressed and deposited with the
USPS as certified mail, it nust have been delivered to
petitioner.

The Conm ssioner is authorized to issue a notice of
deficiency by mailing it using certified or registered nail to
the taxpayer’s | ast known address. Sec. 6212(a) and (b). The
notice of deficiency is valid independent of receipt by the

t axpayer. See Pietanza v. Conm ssioner, 92 T.C 729, 736 (1989),

affd. wi thout published opinion 935 F.2d 1282 (3d G r. 1991).
The parties’ stipulation satisfies the requirenents of sections
6212 and 6213(a). Thus, the notice of deficiency and the
subsequent assessnent are valid.

In contrast, under the plain | anguage of section
6330(c)(2)(B) only actual receipt of the notice of deficiency
wi Il preclude a challenge to the underlying tax liability in a

section 6330 hearing on the ground that a taxpayer had the chance
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to petition this Court followi ng his receipt of the notice of
deficiency but failed to file the petition.

This is a close case. Respondent has no record of any
returned receipt for the delivery of the notice of deficiency,
and petitioner admts he authorized certain others to sign for
his deliveries. Respondent did not present any direct evidence
of receipt by petitioner or anyone who may have been authori zed
to receive his mail. Under the circunstances, specifically
petitioner’s credible testinony and his history of pronptly
responding to tax-related notices, we are not convinced that
petitioner received the notice of deficiency. See Butti V.

Conmi ssioner, T.C. Meno. 2006-66. Petitioner has rebutted the

presunption of delivery, and we hold that in the absence of any
proof of actual delivery, the mailing of the notice of deficiency
was not sufficient grounds for the SO to refuse to consider
petitioner’s challenge to the underlying tax liability during the
section 6330 hearing.

Section 6330(c)(2)(B) is stated in the disjunctive; either
recei pt of a notice of deficiency or a prior opportunity to
di spute the underlying liability will prevent a taxpayer’s
disputing the liability again during the section 6330 heari ng.
Thus, we nmust al so consider whether petitioner had such an

opportunity independent of the notice of deficiency.
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It is unclear precisely when petitioner sought audit
reconsi deration or what triggered his request. See supra note 5.
As indicated, respondent mailed the notice of deficiency on
Sept enber 22, 2005, followed by a statutory notice of balance due
and assessnent on March 6, 2006. Sonetine presumably in 2005 or
2006 petitioner requested audit reconsideration. Petitioner
subm tted sone docunentation on June 12, 2006, and respondent
requested additional information regarding petitioner’s allegedly
destroyed records on August 28, 2006. Finally, an Exam nation
oper ati ons manager denied petitioner’s request for
reconsi deration on Decenber 6, 2006, on the grounds that
petitioner had not provided all the required information.

Respondent argues that the audit reconsideration petitioner
requested was a prior opportunity to dispute his 2001 tax
liability. There are two problenms with this argunent: (1) The
audit reconsideration was not an independent review of
petitioner’s liability because the centralized reconsideration
unit in the IRS Exam nation function and not the I RS Appeal s
O fice handl ed the request for reconsideration; and (2) the
| etter respondent sent to petitioner at the end of the process
i ndi cates that respondent disallowed the request for
reconsi deration, not that he reviewed and affirned the audit
results. W presune, arguendo, that respondent denied

petitioner’s request because the docunments he provided were
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insufficient to change the deficiency determned in the notice of
deficiency and that respondent provided petitioner an adequate
opportunity to present his case for audit reconsideration.

However, we still nust decide whether audit reconsideration
by enpl oyees in the same operational unit (Exam nation D vision)
that prepared the substitute for return, exam ned petitioner’s
anmended returns, and determ ned the deficiency for 2001 suffices
as a prior opportunity to dispute the 2001 tax liability under
section 6330(c)(2)(B)

Section 301.6330-1(e)(3), QRA-E2, Proced. & Adm n. Regs., is
applicable for requests for section 6330 hearings nade on or
af ter Novenber 16, 2006, and provides as foll ows:

An opportunity to dispute the underlying liability includes

a prior opportunity for a conference wth Appeals that was

offered either before or after the assessnment of the

l[itability. An opportunity for a conference with Appeals
prior to the assessnent of a tax subject to deficiency
procedures is not a prior opportunity for this purpose.

It is apparent fromthe record that the IRS s centralized
reconsideration unit, represented by an operations manager in the
| RS Exam nations function, handled petitioner’s audit
reconsi deration request. Thus, we are satisfied that audit
reconsi deration did not provide petitioner with an opportunity
for either an Appeals Ofice conference or Appeals Ofice

consideration of his liability.

We concluded in Lewis v. Conm ssioner, 128 T.C. 48 (2007),

that the legislative history of the Internal Revenue Service
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Restructuring and Reform Act of 1998, Pub. L. 105-206, sec. 3401,
112 Stat. 746, indicates that Congress intended to preclude
t axpayers who were previously afforded a conference with the
Appeals Ofice fromraising their underlying liability again in a
section 6330 hearing and before this Court. W upheld section
301.6330-1(e)(3), QA-E2, Proced. & Adm n. Regs., because the
regul ation inplenents the congressional nmandate in a reasonable
manner, and we stated that “we read sec. 6330(c)(2)(B) to allow a
t axpayer who has had neither a conference wth Appeals nor an
opportunity for a conference with Appeals to raise the underlying
liability in a collection review proceedi ng before Appeal s and

this Court.” 1d. at 61 n.9; see also Mntgonery v. Conni Ssi oner,

122 T.C. at 10 (taxpayers permtted to challenge their underlying
tax liability where they did not receive a notice of deficiency
or have an opportunity for Appeals Ofice consideration of their
underlying tax liability).

Petitioner did not have an Appeals conference or an
opportunity for an Appeals conference before the section 6330
hearing. The audit reconsideration was not performed by the
Appeals Ofice, and the SO did not permt petitioner to challenge
the underlying tax liability during the section 6330 hearing.

Under the circunstances (nonreceipt of the notice of
deficiency and no prior opportunity for Appeals Ofice

consideration of the underlying tax liability), it was an abuse
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of discretion for the SO to uphold the |levy action w thout
considering petitioner’s challenge to his 2001 tax liability.

I n appropriate circunstances we may renmand a case to the
Appeals Ofice to provide a hearing under section 6330(b). See

Lunsford v. Conmm ssioner, 117 T.C. 183, 189 (2001); Harrell v.

Conmi ssioner, T.C. Menp. 2003-271. We will renmand this case with

instructions to respondent to offer petitioner an Appeals Ofice
conference during which he may chal |l enge the underlying tax

ltability for taxable year 2001.

An appropriate order will be

i ssued.



