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In 1994, Ps contracted to purchase a hone | ocated
in the Brentwood Park area of Los Angeles, California,
adj acent to the residence owned by O J. Sinpson.
Shortly thereafter, N cole Brown Sinpson and Ronal d
Gol dman were nmurdered, and O J. Sinpson was arrested in
connection therewith. The nei ghborhood surroundi ng the
Si npson property becane i nundated with nedi a personnel
and so-called | ooky-1oos (celebrity-enthralled
si ghtseers), and this unprecedented attention continued
for many nonths. On their 1994 Federal incone tax
return, Ps took the position that these events
constituted a casualty which permanently deval ued their
property and for which they were entitled to a sec.

165(c)(3), I.R C, casualty loss deduction. R
di sal |l owed the deduction and al so determ ned a sec.
6662(a), |I.R C., accuracy-related penalty on account of

negl i gence.
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Held: Ps are not entitled to a casualty | oss deduction
for fluctuation in the market value of their property and
are liable for the deficiency determned by R

Hel d, further, Ps are not liable for the sec.

6662(a), |I.R C, accuracy-related penalty on the
grounds that the deduction clainmed was taken with
reasonabl e cause and in good faith.

Bruce |. Hochnman, Dennis L. Perez, and Stuart A. Sinon, for

petitioners.

M chele F. Leichtman and Jason M Silver, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

NI MS, Judge: Respondent determ ned a Federal incone tax
deficiency for petitioners’ 1994 taxable year in the anmount of
$291,931. Respondent al so determ ned an accuracy-rel ated penalty
of $58,386 for 1994, pursuant to section 6662(a).

The issues for decision are as foll ows:

(1) Whether petitioners are entitled to deduct a net
casualty loss of $751,427 for the taxable year 1994; and

(2) whether petitioners are liable for the section 6662(a)
accuracy-rel ated penalty on account of negligence.

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code (Code) in effect for the
year in issue, and all Rule references are to the Tax Court Rul es

of Practice and Procedure.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference.

Ceral d and Kat hl een Chanmal es (petitioners) are married and
resided in Los Angeles, California, at the tinme of filing their
petition in this case. 1In the spring of 1994, petitioners becane
interested in purchasing a residence in Brentwood Park, an
excl usi ve Los Angel es nei ghborhood. They were attracted to the
beautiful, parklike setting and the qui et peaceful ness of the
area. Subsequently, on June 2, 1994, petitioners opened escrow
on property located in Brentwood Park, at 359 North Bristol
Avenue. They were represented in this transaction by Jay Solton
(Solton), a real estate agent with nore than 20 years of
experience. Solton’s work focused on sales of properties in the
West wood, Brentwood, Palisades, and Santa Mnica areas of Los
Angel es.

At the tine petitioners opened escrow, O J. Sinpson
(Si npson) owned and resided at the property located directly west
of and adjacent to that being purchased by petitioners.

Si npson’ s address was 360 North Rocki ngham Avenue. Both parcels
were corner |lots, bounded on the north by Ashford Street. The
rear or westerly side of petitioners’ |and abutted the rear or

easterly side of the Sinpson property.
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During the escrow period, on June 12, 1994, Nicole Brown
Si npson and Ronal d Gol dnman were nurdered at Ms. Brown Sinpson’s
condom niumin West Los Angeles. Sinpson was arrested for these
nmurders shortly thereafter. Follow ng the hom cides and arrest,
t he Brentwood Par k nei ghborhood surroundi ng the Sinpson property
becane i nundated wth nedi a personnel and equi pnent and with
i ndi viduals drawn by the area’ s connection to the horrific
events. The nedia and | ooky-1loos?! bl ocked streets, trespassed on
nei ghboring residential property, and flew overhead in
helicopters in their attenpts to get close to the Sinpson hone.
Police were summoned to the area for purposes of controlling the
crowds, and barricades were installed at various Brentwood Park
intersections to restrict traffic. This police presence,
however, had little practical effect. Significant nedia and
public attention continued throughout 1994 and 1995. Al though
Si npson was acquitted on Cctober 4, 1995, civil proceedings in
1996 reignited public interest.

Petitioners closed escrow on June 29, 1994, purchasing the

resi dence on North Bristol Avenue for $2, 849, 000. Petitioners

1 As expl ained by petitioners’ counsel, “looky-loo0” is a
term devel oped in Holl ywood to describe individuals who gat her at
pl aces and events in hopes of glinpsing celebrities. The phrase
is apparently used in California to denote those who frequent a
| ocati on not because of its status as a conventional tourist
si ght but because of its association with a fanpbus or notorious
person. W adopt the term nology and spelling as used in
petitioners’ briefs and by the witnesses at trial.
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had consi dered canceling the escrow and had di scussed this
possibility with their attorney, but upon being advised that
liability would result froma cancellation, they decided to go
through with the transaction. Later that sumer, as the crowds
and di sruption persisted, Cerald Chanmales (petitioner) inquired
of his broker Solton whether the value of his property had
declined. Solton indicated that she estimted a decrease in
val ue of 20 to 30 percent.

Petitioners’ 1994 tax return was prepared by Ruben Kitay
(Kitay), a certified public accountant. |In the course of
preparing this return, Kitay and petitioner discussed the
possibility of claimng a deduction for casualty |loss. After
prelimnary research in the regul ati ons addressi ng casualty | oss,
Kitay spoke with two area real estate agents regardi ng the anount
by which petitioners’ property had decreased in value. The
agents estimated the decline at 30 to 40 percent. Kitay and
petitioner decided to use the nore conservative 30 percent figure
in calculating the deduction to be taken on petitioners’ return.
An expert appraisal was not obtained at this tinme, as Kitay felt
that a typical appraisal based on val ues throughout the Brentwood
Park area woul d be inconclusive as to the | oss suffered by the
few properties closest to the Sinpson hone.

Kitay and petitioner also recognized and di scussed the fact

that there existed a substantial |ikelihood of an audit focusing
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on petitioners’ 1994 return. Hence, to clarify the position
bei ng taken and the reasons underlying petitioners’ deduction, an
expl anat ory suppl enmental statenent |abeled “Casualty Loss” was
attached to the return. After indicating the |ocation of
petitioners’ property in relation to that of Sinpson, it stated
that the casualty |loss was prem sed on “the calamty of the
murder & trial, which was sudden & unavoi dable & which resulted
in a permanent | oss to value of property.” A table enunerating
i nstances of m nor physical damage to petitioners’ property, such
as damage to | awn and sprinklers, was also attached to the
return, but no valuation was placed upon the harm caused t hereby.

At the tine petitioners purchased their property, they were
aware that the existing honme required renodeling and repair. 1In
the fall of 1994, petitioners denolished nost of the house.
Then, in March of 1995, they began a reconstruction project
costing approximately $2 million. This reconstruction was
conpl eted in Decenber of 1996, and petitioners noved into the
residence. Petitioners continued to reside at 359 North Bristol
Avenue up to and through the date of trial.

O her residents of Brentwood Park have undertaken simlar
reconstruction projects in recent years. The Nebekers, who own
the property across Ashford Street fromthe former Sinpson

resi dence, are proceeding with a $1 mllion renodeling of their
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home. Likew se, the property owned by Sinpson was sold after he
moved out in 1998, the existing house was denolished, and a new
residence is currently being constructed.

As of early 1999, the area surrounding the forner Sinpson
home was no | onger inundated with nedi a personnel or equi pnent.
The police barricades restricting traffic in the i nmediate
vicinity of petitioners’ property had been renoved. Looky-I| oos,
however, continued to frequent the nei ghborhood, often advised of
the |l ocation of Sinpson’s former residence by its inclusion on
“star maps” published for the Los Angeles area. Anniversaries of
the murders were also typically acconpani ed by periods of
i ncreased nedia and public attention.

OPI NI ON

We nust deci de whether petitioners are entitled to a
casualty | oss deduction based upon a postul ated decline in the
value of their residential property and, if not, whether they are
liable for the section 6662(a) accuracy-rel ated penalty.

Petitioners contend that the nedia and onl ooker attention
followi ng the nurders and focusing on Sinpson’s hone has
decreased the value of their adjacent property. They argue that
because the hom ci des were a sudden, unexpected, and unusual
event, and because aspects of the public interest precipitated
t hereby continued at least to the time of trial in this case,

they have suffered a permanent casualty loss. Petitioners
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further allege that the proximty of their residence to that of
Si npson has stignmatized their property and rendered it subject to
per manent buyer resistance.

Conversely, respondent asserts that public attention over
the course of a lengthy nmurder trial is not the type of sudden
and unexpected event that wll qualify as a casualty within the
meani ng of the Code. Respondent additionally contends that the
Court of Appeals for the Ninth Crcuit, to which appeal in this
case would normally lie, has imted the anmount that may be
clainmed as a casualty | oss deduction to the |oss suffered as a
result of physical damage to property. According to respondent,
since petitioners have failed to substantiate any such damage,
they are entitled to no deduction. In respondent’s view, any
decline in market value represents nerely a tenporary fluctuation
and not a pernmanent, cogni zabl e | oss.

We agree with respondent that petitioners have not
established their entitlenent to a casualty | oss deduction. The
difficulties suffered by petitioners as a consequence of their
proximty to the Sinpson residence do not constitute the type of
damage contenpl ated by section 165(c)(3). However, because we
find that petitioners acted reasonably and in good faith in the
preparation of their tax return, no additional liability for the

section 6662(a) accuracy-related penalty will be inposed.



| ssue 1. Casualty Loss

Section 165 governs the tax treatnent of |osses and reads in
rel evant part as foll ows:
SEC. 165. LOSSES.
(a) General Rule.--There shall be allowed as a

deduction any | oss sustained during the taxable year
and not conpensated for by insurance or otherw se.

* * * * * * *

(c) Limtation on Losses of Individuals.--1n the
case of an individual, the deducti on under subsection
(a) shall be limted to-—-

* * * * * * *

(3) except as provided in subsection

(h), losses of property not connected with a

trade or business or a transaction entered

into for profit, if such |osses arise from

fire, storm shipweck, or other casualty, or

fromtheft.
Subsection (h) of section 165 further limts the all owabl e
deduction to the amobunt by which the casualty | oss exceeds (1)
$100 and (2) the sum of personal casualty gains plus 10 percent
of the adjusted gross incone of the individual.

Regul ati ons pronul gated under section 165 additionally
provide that, to be allowable as a deduction, a | oss nust be both
“evi denced by cl osed and conpl eted transactions” and “fixed by
identifiable events”. Sec. 1.165-1(b), Incone Tax Regs.

As interpreted by case law, a casualty loss within the

meani ng of section 165(c)(3) arises when two circunstances are

present. First, the nature of the occurrence precipitating the
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damage to property nust qualify as a casualty. See, e.g., Wite

v. Comm ssioner, 48 T.C. 430 (1967); Durden v. Comm ssioner, 3

T.C. 1 (1944). Second, the nature of the damage sustai ned nust
be such that it is deductible for purposes of section 165. See,

e.g., Squirt Co. v. Conm ssioner, 51 T.C 543 (1969), affd. 423

F.2d 710 (9th G r. 1970); Pulvers v. Conm ssioner, 48 T.C. 245

(1967), affd. 407 F.2d 838 (9th Gr. 1969); G tizens Bank v.

Comm ssioner, 28 T.C. 717 (1957), affd. 252 F.2d 425 (4th Gr.

1958); Kanmanski v. Conm ssioner, T.C Meno. 1970-352, affd. 477

F.2d 452 (9th Gr. 1973). At issue here then are whether the
events surrounding the alleged Sinpson nurders and affecting
petitioners’ property can properly be ternmed a casualty and

whet her the type of |oss suffered by petitioners as a consequence
of these events is recogni zed as deducti ble. W conclude that
both inquiries nmust be answered in the negative.

A. Nat ure of Occurrence Constituting a Casualty

The word “casualty” as used in section 165(c)(3) has been
defined, through application of the principle of ejusdem generis,
by anal yzi ng the shared characteristics of the specifically
enunerated casualties of fire, storm and shi pweck. See, e.g.,

VWite v. Comm ssioner, supra at 433-435; Durden v. Conmi Ssioner,

supra at 3-4. As explained by this Court:

wher ever unexpected, accidental force is exerted on
property and the taxpayer is powerless to prevent
application of the force because of the suddenness

t hereof or sone disability, the resulting direct and
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proxi mat e damage causes a |loss which is like or simlar
to | osses arising fromthe causes specifically
enunerated in section 165(c)(3). * * * [Wite v.
Conm ssi oner, supra at 435.]

Hence, casualty for purposes of the Code denotes “‘an undesi gned,

sudden and unexpected event’”, Durden v. Comm Sssioner, supra at

3 (quoting Webster’s New International Dictionary), or “‘an event
due to some sudden, unexpected or unusual cause'”, id. (quoting

Mat heson v. Conmm ssioner, 54 F.2d 537, 539 (2d Gr. 1931), affg.

18 B.T.A. 674 (1930)). Conversely, the term“‘excludes the
progressive deterioration of property through a steadily

operating cause.”” 1d. (quoting Fay v. Helvering, 120 F.2d 253,

253 (2d Gr. 1941), affg. 42 B.T.A 206 (1940)). The sudden and
unexpected occurrence, however, is not limted to those events
flowing fromforces of nature and may be a product of human
agency. See id. at 4.

Here, we cannot conclude that the asserted deval uati on of
petitioners’ property was the direct and proximate result of the
type of casualty contenplated by section 165(c)(3). Wile the
stabbing of Nicole Brown Sinpson and Ronald Gol dman was a sudden
and unexpected exertion of force, this force was not exerted upon
and did not damage petitioners’ property. Simlarly, the initial
i nfl ux of onl ookers, although perhaps sudden, was not a force
exerted on petitioners’ property and was not, in and of itself,

t he source of the asserted decrease in the hone’s market val ue.

Rat her, petitioners base their claimof |oss on nonths, or even
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years, of ongoing public attention. [|f neither nedia personnel
nor | ooky-1oos had chosen to frequent the Brentwood Park area
after the nurders, or if the period of interest and visitation
had been brief, petitioners would have | acked grounds for

al l eging a permanent and deval uing change in the character of

t heir nei ghborhood. Hence, the source of their difficulties
woul d appear to be nore akin to a steadily operating cause than
to a casualty. Press and nedia attention extending for nonths
bears little simlarity to a fire, storm or shipweck and is not
properly classified therewith as an “other casualty”.

B. Nat ur e of Danmge Recogni zed as Deducti bl e

Wth respect to the requisite nature of the damage itself,
this Court has traditionally held that only physical damage to or
per manent abandonnment of property wll be recognized as

deducti bl e under section 165. See, e.g., Squirt Co. V.

Conmi ssi oner, supra at 547; Pulvers v. Conmi ssioner, supra at

249-250; Citizens Bank v. Conm ssioner, supra at 720; Kananski V.

Conmi Ssi oner, supra. In contrast, the Court has refused to

permt deductions based upon a tenporary decline in market val ue.

See, e.g., Squirt Co. v. Conm ssioner, supra at 547; Pulvers v.

Conmi ssi oner, supra at 249-250; Ctizens Bank v. Conmni ssi oner,

supra at 720; Kanmanski v. Conm Ssioner, supra.

For exanple, in Gtizens Bank v. Conm ssioner, supra at 720,

the Court stated that “physical damage or destruction of property
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is an inherent prerequisite in showng a casualty loss.” Wen
again faced with taxpayers seeking a deduction prem sed upon a
decrease in market value, the Court further explained in Pulvers

v. Conmm ssioner, supra at 249 (quoting Citizens Bank v.

Comm ssioner, 252 F.2d at 428): “*The schene of our tax |aws

does not, however, contenplate such a series of adjustnents to
reflect the vicissitudes of the market, or the wavering val ues
occasi oned by a succession of adverse or favorable

devel opnents.”” Such a decline was ternmed “a hypothetical |oss
or a mere fluctuation in value.” 1d. at 250. The Court |ikew se

enphasi zed in Squirt Co. v. Conm ssioner, supra at 547, that *Not

all reductions in market value resulting fromcasualty-type
occurrences are deducti bl e under section 165; only those | osses
are deductible which are the result of actual physical damage to

the property.” This rule was reiterated yet again in Kananski V.

Conmi ssi oner, supra, when the Court observed:

In the instant case there was |ikewi se relatively
smal | physical damage to petitioner’s property and the
primary drop in value was due to buyer resistance to
purchasi ng property in an area which had suffered a
| andslide. If there had been no physical damage to the
property, petitioner would be entitled to no casualty
| oss deduction because of the decrease in market val ue
resulting fromthe slide. * * *

* * * * * * *

* * * the only loss which petitioner is
entitled to deduct is for the physical damage to
his property

* %
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Mor eover, the Court of Appeals for the Ninth Crcuit, to
whi ch appeal in the present case would normally lie, has adopted

this rule requiring physical damage. See, e.g., Kamanski V.

Conmi ssioner, 477 F.2d at 452; Pulvers v. Conm ssioner, 407 F.2d

838, 839 (9th Gir. 1969), affg. 48 T.C. 245 (1967). In Pulvers

v. Conmm ssioner, supra at 839, the Court of Appeals reviewed the

specific casualties enunerated in section 165(c)(3) and

concl uded: *“Each of those surely involves physical danmage or
| oss of the physical property. Thus, we read ‘or other
casualty,’ in para materia, neaning ‘sonething |ike those
specifically nmentioned.”” Even nore explicitly, the Court of

Appeal s based affirmance in Kanmanski v. Conm ssioner, supra at

452, on the follow ng grounds:
The Tax Court ruled that the | oss sustained was a
nondeducti bl e personal loss in disposition of

residential property and not a casualty |oss; that the

drop in market value was not due to physical damage

caused by the [earth]slide, but to “buyer resistance”;

that casualty loss is limted to danmage directly caused

by the casualty. W agree.

Furthernore, two recent opinions fromU. S. District Courts
within the Ninth Crcuit, although nonbinding and not officially
reported, nonetheless serve as an indication that the Court of
Appeal s has not rejected the physical damage requirenent. In

Gordon v. United States, No. C94-4210 MHP (N.D. Cal., July 3,

1995), affd. w thout published opinion 82 F.3d 422 (9th G

1996), the District Court, citing the appellate decision in
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Pul vers v. Conmi ssioner, supra, stated: “Section 165 of the IRC

covers only casualty |l osses arising from physical damage caused
by one of the enunerated casualties or by other, simlar
casualties”, and the Court of Appeals affirned.

In Caan v. United States, 83 AFTR 2d 99- 1640, 99-1 USTC par.

50,349 (C.D. Cal. 1999), the District Court dismssed for failure
to state a claimthe conplaint of taxpayers alleging facts nearly
identical to those at issue here. The Caans, residents of
Brentwood Park, argued that they were entitled to a section
165(c)(3) casualty | oss deduction for the decline in market val ue
and permanent buyer resistance to which they asserted their
property became subject as a result of the “* O J. Sinpson double
murders’”. 1d. at 99-1641 n.2, 99-1 USTC par. 50,349, at 87, 829
n.2. The court, however, reiterated that “the Ninth Crcuit only
recogni zes casualty |l osses arising from physical damage caused by
enunerated or other simlar casualties” and held that “Because
t he Caans have not alleged any physical damage to their property
due to the nmurders and subsequent nedia frenzy, they have not
all eged a casualty loss that is a proper basis for a deduction.”
1d. at 99-1641, 99-1 USTC par. 50, 349, at 87, 829.

G ven the above decisions, we conclude that petitioners here
have failed to establish that their clained casualty loss is of a
type recogni zed as deducti bl e for purposes of section 165(c)(3).

They have not proven the extent to which their property suffered
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physi cal damage, and their attenpt to base a deduction on market
devaluation is contrary to existing | aw

Wth respect to physical danage and assum ng arguendo t hat
petitioners’ loss stemed froman occurrence that could properly
be deened a casualty, they would be entitled to a deduction for
physical harmto their property. Nonetheless, although
petitioners attached to their return a list of mnor instances of
physi cal damage and nentioned several other itens at trial, they
have neither offered evidence of the nonetary val ue of nor
provi ded any substantiation for such | osses. W therefore have
no basis for determ ning what, if any, portion of the clained
deduction m ght be allowable, and we cannot sustain a $751, 427
deduction on the grounds of damage to a |awn or a sprinkler
system

As regards decrease in property value, petitioners’ efforts
to circunvent the established precedent repeatedly rejecting
deductions prem sed on market fluctuation, through reliance on

Fi nkbohner v. United States, 788 F.2d 723 (11th Cr. 1986), are

m spl aced. I n Finkbohner v. United States, supra at 727, the

Court of Appeals for the Eleventh GCrcuit permtted a deduction
based on permanent buyer resistance in absence of physical

damage. The Fi nkbohners lived on a cul-de-sac with 12 hones, and
after flooding damaged several of the houses, nunici pal

authorities ordered 7 of the residences denoli shed and the lots



- 17 -
mai nt ai ned as permanent open space. See id. at 724. Such
irreversi ble changes in the character of the nei ghborhood were
found to effect a permanent devaluation and to constitute a
casualty within the meaning of section 165(c)(3). See id. at
727.

However, as explicated above, this Court has |ong
consistently held that an essential elenent of a deductible
casualty loss is physical danmage or, in sonme cases, physically
necessi tated abandonnent. Furthernore, under the rule set forth

in &Glsen v. Conmm ssioner, 54 T.C. 742, 756-757 (1970), affd. 445

F.2d 985 (10th Cr. 1971), we are in any event constrained to
apply the law of the court in which an appeal would normally lie.
Since the Court of Appeals for the Nnth Grcuit has adopted and
has not diverged froma requi renent of physical damage for a
section 165(c)(3) deduction, to hold otherw se would contravene
&ol sen.

Moreover, we further note that petitioners’ circunstances do
not reflect the type of pernmanent deval uation or buyer resistance

whi ch woul d be anal ogous to that held deductible in Finkbohner v.

United States, supra. The evidence in the instant case reveal s

that nmedi a and onl ooker attention has in fact |essened
significantly over the years following the nurders. Access to
petitioners’ property is no longer restricted by nedi a equi pnent

or police barricades. Residents of Brentwood Park have continued



- 18 -
to invest substantial funds in renodeling and upgrading their
homes. Hence, petitioners’ difficulties are nore akin to a
tenporary fluctuation in value, which no court has found to
support a deduction under section 165(c)(3). W therefore hold
that petitioners have failed to establish their entitlenent to a
casualty | oss deduction. Respondent’s determ nation of a
deficiency is sustained.

Additionally, in light of our holding that the el enent of
physi cal damage nust be present, we al so grant respondent’s
nmotion in limne to exclude the report of petitioners’ expert,
Randal |l Bell (Bell), a real estate appraiser. Bell’s report
focuses on the dimnution in value that can result fromthe
stigma which attaches to crinme scene property. As this
information relates solely to the issue of buyer resistance, the
report is irrelevant to our decision. Furthernore, we note that
because Bel| bases his concl usions on studies of actual nurder
scenes and offers no exanples or statistics regarding the effect
of a hom cide on values of either neighboring properties or the
killer’'s residence, the probative worth of his report, even if

admtted, would at best be m ninal.
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| ssue 2. Accuracy-Related Penalty

Section 6662(a) and (b)(1) inposes an accuracy-rel ated
penalty in the anount of 20 percent of any underpaynent that is
attributable to negligence or disregard of rules or regul ations.
“Negligence” is defined in section 6662(c) as “any failure to
make a reasonable attenpt to conply with the provisions of this
title”, and “disregard” as “any carel ess, reckless, or
intentional disregard.” Case law simlarly states that
“Negligence is a |lack of due care or the failure to do what a
reasonabl e and ordinarily prudent person would do under the

circunstances.” Freytag v. Conmm ssioner, 89 T.C 849, 887 (1987)

(quoting Marcello v. Conmm ssioner, 380 F.2d 499, 506 (5th Cr

1967), affg. on this issue 43 T.C. 168 (1964) and T.C. Meno.
1964-299), affd. 904 F.2d 1011 (5th G r. 1990), affd. 501 U.S.
868 (1991).

An exception to the section 6662(a) penalty is set forth in
section 6664(c)(1) and provides: “No penalty shall be inposed
under this part with respect to any portion of an underpaynent if
it is showmn that there was a reasonabl e cause for such portion
and that the taxpayer acted in good faith with respect to such
portion.” The taxpayer bears the burden of establishing that
this reasonabl e cause exception is applicable, as the
Comm ssioner’s determ nation of an accuracy-related penalty is

presuned correct. See Rule 142(a).
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Regul ations interpreting section 6664(c) state:

The determ nation of whether a taxpayer acted with

reasonabl e cause and in good faith is made on a case-

by-case basis, taking into account all pertinent facts

and circunstances. * * * (Generally, the nost

inportant factor is the extent of the taxpayer’s effort

to assess the taxpayer’s proper tax liability. * * *

[ Sec. 1.6664-4(b)(1), Inconme Tax Regs.]

Furthernore, reliance upon the advice of an expert tax
preparer may, but does not necessarily, denonstrate reasonable
cause and good faith in the context of the section 6662(a)

penalty. See id.; see also Freytag v. Comm ssioner, supra at

888. Such reliance is not an absolute defense, but it is a

factor to be considered. See Freytag v. Commi Ssioner, supra at

888. In order for this factor to be given dispositive weight,
the taxpayer claimng reliance on a professional such as an
accountant must show, at mininmum that (1) the accountant was
supplied with correct information and (2) the incorrect return

was a result of the accountant’s error. See, e.g., Ma-Tran Corp.

v. Comm ssioner, 70 T.C. 158, 173 (1978); Pessin v. Conmm ssioner,

59 T.C. 473, 489 (1972); Garcia v. Conm ssioner, T.C Meno. 1998-

203, affd. without published opinion 190 F.3d 538 (5th Cir
1999).

Applying these principles to the instant case, we concl ude
that petitioners have sustained their burden of establishing
reasonabl e cause and good faith for the deduction taken on their

return. Petitioner first inquired of his real estate agent, an
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experienced broker, regarding a potential decline in value as a
result of events stemmng fromthe alleged Sinpson nmurders. He

t hen sought advice fromhis accountant Kitay concerning the
propriety of a casualty |oss deduction. Kitay, in turn,

di scussed devaluation wth two additional real estate brokers.
Kitay’'s opinion that a typical appraisal would be inconclusive as
to petitioners’ property also appears to have pl ayed a
significant role in the decision not to seek such an eval uati on.

Mor eover, the explanatory statenent prepared by Kitay and
attached to petitioners’ return indicates, on the part of
petitioners, both comrunication to the accountant of rel evant
information and good faith. Petitioners supplied Kitay with
factual data related to the nature of the loss, and they chose to
make full disclosure rather than to obscure the reasons for their
deduction. W therefore conclude that petitioners did not
exhibit the type of unreasonabl eness or inprudence that would
support inposition of the section 6662(a) accuracy-rel ated
penal ty.

We further observe that on brief respondent alternatively
contends that petitioners should be held |liable for the section
6662(a) penalty on the grounds of a substantial understatenent of
i ncone tax. See sec. 6662(b)(2). W note, however, that the
notice of deficiency sent to petitioners reads, in the section

expl aining the accuracy-rel ated penalty: “Underpaynent due to
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negl i gence 291, 931", followed by “Underpaynent due to substanti al
understatenent 0”. As respondent has not anended his pl eadi ngs
to assert an underpaynment due to substantial understatenent, this
i ssue was not properly raised. 1In addition, we al so observe that
the section 6664(c) reasonabl e cause exception is equally
applicable in the case of a section 6662(a) penalty attributed to
a substantial understatenent of incone tax. Respondent’s
determ nation of an accuracy-related penalty is denied.

To reflect the foregoing,

An appropriate order wll

be issued, and decision wll

be entered for respondent with

respect to the deficiency and

for petitioners with respect

to the accuracy-rel ated

penal ty.



