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VEMORANDUM OPI NI ON

ARMEN, Special Trial Judge: This case was assigned pursuant

to the provisions of section 7443A(b)(3) and Rul es 180, 181, and

182.1

1 Unl ess otherwi se indicated, all section references are to
(continued. . .)



This case is before the Court on the parties' cross-notions
for summary judgnent. The issue for decision concerns the proper
characterization of expenses incurred by petitioner Stanley B.
Whitten in attending and participating in the tel evision gane
show "Wheel of Fortune".

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Florida Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the legal issues in
controversy "if the pleadings, answers to interrogatories,
depositions, adm ssions, and any other acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law." Rule 121(b); Sundstrand Corp. v.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cir. 1994); Zaentz v. Conm ssioner, 90 T.C 753, 754 (1988);

Naftel v. Conm ssioner, 85 T.C 527, 529 (1985). The noving
party bears the burden of proving that there is no genuine issue
of material fact, and factual inferences will be read in a manner

nost favorable to the party opposing summary judgnent. Dahl strom

Y(...continued)
the Internal Revenue Code in effect for the taxable year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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v. Comm ssioner, 85 T.C 812, 821 (1985); Jacklin v.

Comm ssioner, 79 T.C. 340, 344 (1982).

As explained in nore detail below, we agree with the parties
that the issue before us is ripe for summary adj udi cati on.

The followng is a sunmary of the relevant facts that do not
appear to be in dispute. They are stated solely for purposes of
deci ding the pending notions and are not findings of fact for

this case. Fed. R Cv. P. 52(a); Sundstrand Corp. v.

Conmi ssi oner, supra at 520.

Backgr ound

Stanley B. and Rose M Witten (petitioners) are husband
and wife who filed a joint Federal incone tax return for 1991.
At the tinme that their petition was filed in this case,
petitioners resided in Northbrook, Illinois.

Stanley B. Whitten (petitioner) is a crimnal investigator
with the United States Securities and Exchange Comm ssion. He is
al so a nationally recogni zed cruciverbalist who has constructed
crossword puzzles that have appeared in newspapers and nagazi nes
t hroughout the United States, including the Chicago Tribune, the
New York Tines, and the Washi ngton Post.

In early 1990, petitioner |earned that the staff of the
"Wheel of Fortune" television gane show was com ng to Chicago,
Illinois, to interview and sel ect contestants to appear on the

program Petitioner applied for and received an invitation to



conpete to be a contestant. The selection process began with a
witten exam nation that served to elimnate nany of the
applicants from consideration, followed by a personal interview
and a nock session of the gane. At the conclusion of this
process, petitioner was one of approxi mtely 30 applicants who
were selected to appear on the program

In md-January 1991, petitioner was contacted by the "Weel
of Fortune" gane show and arrangenents were nade for petitioner
to take part in the taping of the programto be conducted in Los
Angel es, California, on February 8, 1991. In anticipation of his
appearance on the program petitioner watched "Weel of Fortune"
nearly every night and acquired both a conputerized and manual
version of the gane with which to practi ce.

Because the producers of the "Weel of Fortune" programfilm
8 shows in one day, contestants are required to bring additional
changes of clothing so that the wi nner of one show can reappear
on the next showin a different outfit and thereby simulate
different days. Contestants who wn three ganes in a row are not
permtted to return for a fourth show.

"Wheel of Fortune" contestants are required to sign a
docunent entitled "CONTESTANT RELEASE FORM' which states in part:
| have not paid or accepted any noney or other val uable
consideration (including a division of prizes) in
connection wth ny appearance on the Program or
aut hori zed anyone else to do so. | am aware that

paynent or acceptance of or agreement to pay or accept
any noney or val uabl e consideration for the appearance



of any person or the nention of anything on the Program

W t hout disclosure to NBC prior to broadcast is a

federal offense punishable by fine and/or inprisonnent.

| agree that if anyone tries to induce ne to do any

such act, | shall inmmediately notify a NBC Program

Practices representative.

The release formfurther states that any travel undertaken by a
contestant in connection with the contestant's appearance on the
program shall be at the contestant's sole risk and expense.

Petitioner, as well as his wife and three of his children,
flew to Los Angel es on February 7, 1991, and petitioner appeared
for the taping of "Weel of Fortune" as scheduled. Petitioner
won t hree consecutive ganes and was awarded cash prizes in the
total amount of $14,850 and a 1991 Chevrol et Geo Tracker
aut onobil e. The "Weel of Fortune" progranms that petitioner
appeared on were televised nationally on February 18, 19, and 20,
1991.

As indicated, petitioners filed a joint 1991 Federal incone
tax return (Form 1040). Petitioner's winnings fromthe "Weel of
Fortune" game show were reported as "other incone" on |ine 22 of
Form 1040 in the anmount of $19,830. The $19,830 entry represents
the sum of the value of the GEO Tracker and petitioner's cash
wi nni ngs of $14, 850, reduced by the expenses that petitioner and

his family purportedly incurred, nanely $1,820, for

transportation, nmeals, and lodging in order to participate as a
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contestant on the show in Los Angeles.? Petitioners' reporting
position is prem sed on the theory that the foregoi ng expenses
represent "ganbling |l osses"” that may be offset directly against
petitioner's "ganbling w nnings" fromthe program

Respondent determ ned a deficiency in the amount of $582 in
petitioners' Federal incone tax for 1991. Specifically,
respondent determ ned that petitioners failed to report $1,820 in
income frompetitioner's wi nnings on the "Weel of Fortune" gane
show.® In respondent's view, the $1,820 in expenses that
petitioner purportedly incurred in attending and participating in
t he gane show are properly characterized either as nondeducti bl e
personal expenses under section 262 or as m scellaneous item zed
deductions that nmay only be deducted subject to the 2-percent

fl oor prescribed by section 67(b).*

2 |t would appear that the expenses in issue include a
charge of $58.71 for the cost of printing 200 postcards depicting
petitioner standing on the set of "Weel of Fortune" with Vanna
White, the programis hostess. Petitioner apparently distributed
the postcards to famly and friends.

8 1In turn, the resulting increase in petitioners' adjusted
gross incone generated a small decrease in petitioners' item zed
deductions pursuant to the limtation set forth in sec. 68.

4 The notice of deficiency states in part: "The expenses
attributable to the taxable [ganbling] w nnings are reportabl e on
Schedule A lines 20 and 24." Petitioners construe this |anguage

to mean that respondent concedes the deductibility of the
expenses in issue. Respondent denies that this |anguage reflects
any concessi on.



Petitioners invoked this Court's jurisdiction by filing a
tinely petition for redeterm nation. After respondent filed her
answer and petitioners filed a reply, petitioners filed a Mtion
for Summary Judgnent, supported by a nmenorandum of |aw, an
affidavit, and several exhibits. Petitioners contend that they
are entitled to summary judgnent because:

Petitioner's winnings on the "Weel of Fortune"

t el evi si on show were ganbling w nnings and that,

accordingly, the Petitioner's expenses attributable to

the wi nnings are aggregable with wagering | osses and

deductible pursuant to I.R C. 8§ 67(b)(3) and I.R C. §

165(d), not subject to the 2-percent floor on

m scel | aneous item zed deductions, up to the anount

t hat the aggregate anount does not exceed the anmount of

ganbling winnings. [Fn. ref. omtted.]

Not abl y, petitioners do not seek summary judgnent with respect to
the specific anobunt of petitioner's purported "wagering | osses",
but instead assune erroneously that said i ssue can be resol ved
under Rule 155. In this regard, petitioners' pending notion is
nore appropriately characterized as a notion for partial summary
j udgnent .

Respondent filed an objection to petitioners' notion al ong
with her owmn Motion for Sunmary Judgnent. Both docunents were
acconpani ed by a supporting nmenorandum of |aw and an affidavit.

The parties' cross-notions for summary judgnent were call ed
for hearing in Washington, D.C. Both parties appeared and

presented argunment with respect to the notions. |In addition to

appearing at the hearing, petitioners filed a witten statenent
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with the Court pursuant to Rule 50(c) and a Motion to Strike
certain portions of respondent's supporting nenorandum of |aw and
affidavit.?s

During the course of the hearing in Washington, D.C.
petitioner conceded that he is not in the trade or business of
ei ther ganbling or appearing as a contestant on television gane
shows. In addition, petitioner stated that his theory of the
case rests solely on section 165.
Di scussi on

The issue for decision concerns the proper characterization
of the expenses incurred by petitioner in attending and
participating in the tel evision game show "Weel of Fortune".®
Respondent determ ned that petitioners erred in netting the
expenses that petitioner incurred for transportation, neals, and
| odgi ng agai nst petitioner's "Wheel of Fortune" w nnings. As

i ndi cat ed, respondent determ ned that the expenses in dispute are

5> Petitioners' Mtion to Strike is directed at what
petitioners believe are unfair or inaccurate allegations,
particularly certain allegations in which respondent
characterizes the expenses incurred by petitioner as vacation
expenses. Gven that notions to strike are not favored, see
Estate of Jephson v. Conmmi ssioner, 81 T.C 999, 1001 (1983), and
in view of the fact that the allegations in question have not
i nfl uenced our disposition of the pending notions, we see no
prejudice to petitioners and shall deny their Mtion to Strike.

6 Because petitioner concedes that he is not in the trade or
busi ness of either ganbling or appearing as a contestant on
tel evision ganme shows, it follows that the expenses in question,
i f deductible, would not be deductible fromgross incone. Sec.
62(a)(1l); see sec. 162(a).



ei t her nondeducti bl e personal expenses under section 2627 or
m scel | aneous item zed deductions that may only be deducted
subject to the 2-percent floor prescribed by section 67(a).
Ei ther theory would provide a sound basis for sustaining
respondent's deficiency determ nation.?

In contrast, petitioners contend that the expenses in issue
represent petitioner's wager or bet that he would w n cash or
ot her valuable prizes on the "Weel of Fortune" ganme show. As
such, petitioners maintain that the prizes that petitioner
actually won are wagering w nnings and that the expenses incurred

are properly characterized as wagering | osses under section

" Sec. 262(a) provides the general rule that no deduction
shal |l be allowed for personal, living, or famly expenses. Sec.
1.262-1(b)(5), Income Tax Regs., provides in pertinent part:

Expenses incurred in traveling away from home (which

i nclude transportati on expenses, neals, and | odgi ng)
and any other transportation expenses are not

deducti ble unless they qualify as expenses deducti bl e
under section 162 * * * (relating to trade or business
expenses), section 170 * * * (relating to charitable
contributions), section 212 * * * (relating to expenses
for production of incone), section 213(e) * * *
(relating to nedical expenses), or section 217(a) * * *
(relating to noving expenses). * * *

8 Respondent's determnation will be sustained even if we
concl ude that the expenses in question are properly characterized
as m scell aneous item zed deducti ons because these expenses do
not exceed 2 percent of petitioners' adjusted gross incone and,
therefore, would provide no tax benefit to petitioners. See sec.
67.
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165(d).°® Wagering | osses under section 165(d) are excluded from
the definition of m scellaneous item zed deductions for purposes
of the 2-percent floor on mscell aneous item zed deducti ons
prescribed by section 67. Sec. 67(b)(3); cf. sec. 68, and see
n. 4.

The Comm ssioner's determnations in a notice of deficiency
are presuned to be correct, and the taxpayer bears the burden of
proving that those determ nations are erroneous. Rule 142(a);

Welch v. Helvering, 290 U S. 111, 115 (1933). Moreover, because

deductions are a matter of |egislative grace, the taxpayer nust
show t hat he or she conmes squarely wthin the terns of the

statute granting such deduction. New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934); Nelson v. Comm ssioner, 30

T.C. 1151, 1154 (1958).

The parties have devoted a substantial amount of tinme and
effort debating the issue of whether a contestant's appearance on
t he "Wheel of Fortune" game show constitutes a wagering
transacti on governed by the provisions of section 165(d). In our

opinion it does not.!® However, we need not definitively decide

9 Sec. 165(d) provides as foll ows:

(d) Wagering Losses.--Losses from wagering
transactions shall be allowed only to the extent of the
gains from such transactions.

0 1n this regard we observe that the rel ease form executed
by each contestant on "Weel of Fortune" expressly provides that
(continued. . .)
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t his because such issue begs the question regarding the proper
characterization of the expenses incurred by petitioner in
attendi ng and participating in the "Weel of Fortune" gane show.
Consequently, we will focus our attention on the nore pertinent
i ssue of whether the expenses in dispute can be characterized as
wagering | osses within the neaning of section 165(d).

Section 165(d) was originally codified as section 23(g) of
t he Revenue Act of 1934, ch. 277, tit. |, 48 Stat. 680, 689.'
Not wi t hstandi ng the long history of the section, the term
"wagering | osses" is not defined in either the Internal Revenue
Code or the regulations. Nor is the termdefined in the
| egi sl ative history underlying section 165(d). See H Rept. 704,
73d Cong., 2d Sess. (1934), 1939-1 C.B. (Part 2) 554, 570; S.

10¢, .. conti nued)
the contestant may not pay or agree to pay noney or val uable
consideration in connection with his or her appearance on the
program |In other words, no bet or wager between "Weel of
Fortune" and the contestant is permtted. Moreover, if
petitioner's contention was correct and if a contestant's
appear ance on "Wheel of Fortune" constituted a wagering
transacti on governed by the provisions of sec. 165(d), then so
woul d any other activity where there was an el enent of risk, such
as investing in the stock market or traveling cross-country for a
job interview. See Jasinski v. Conm ssioner, T.C Meno. 1978-1
(investing in capital assets is not a wagering transaction within
t he nmeani ng of sec. 165(d)).

11 Sec. 23(g) of the Revenue Act of 1934 was subsequently
redesi gnated as sec. 23(h) by the Revenue Act of 1938, ch. 289,
52 Stat. 447, 461, and continued as such in the 1939 Code until
enacted as sec. 165(d) in the 1954 Code.
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Rept. 558, 73d Cong., 2d Sess. (1934), 1939-1 C. B. (Part 2) 586,
605.
It is within this relative vacuum of authority that

petitioners rely on Kozma v. Conm ssioner, T.C Meno. 1986-177,

as support for their position that the expenses disputed herein

constitute wagering | osses under section 165(d). As expl ai ned

bel ow, petitioners' reliance on Kozma v. Conmi ssioner is
m spl aced.

In Kozma v. Conm ssioner, supra, the taxpayer, an individual

engaged in the trade or business of ganbling, enjoyed gross
ganbl i ng wi nnings (gross receipts) of $9,750 and $15, 191 for 1980
and 1981, respectively. However, after conbining the anmounts
that he paid for wagering tickets with business expenses for
transportation, depreciation, neals and | odging, adm ssion fees,
and office supplies, the taxpayer reported net |osses in respect
of his ganbling business for both 1980 and 1981.! The
Comm ssi oner issued a notice of deficiency disallow ng the | osses

claimed by the taxpayer on the ground that ganbling | osses are

12 The taxpayer paid $9,506 and $14, 085 for wagering
tickets in 1980 and 1981, respectively, leaving himwth a gross
profit from ganbling of $244 and $1, 106 for 1980 and 1981,
respectively. In addition, the taxpayer incurred business
expenses for transportation, depreciation, neals and | odging,
adm ssion fees, and office supplies in the amounts of $3,468 and
$8, 148 for 1980 and 1981, respectively. After subtracting both
the cost of his wagering tickets and his busi ness expenses, the
t axpayer reported a net loss fromganbling in the anmount of
$3,244 and $7,042 for 1980 and 1981, respectively.
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allowable only to the extent of ganbling w nnings under section
165(d) .

In proceedings before this Court, the taxpayer argued that
t he expenses incurred for transportation, depreciation, neals and
| odgi ng, adm ssion fees, and office supplies constitute business
expenses under section 162(a), rather than wagering | osses under
section 165(d), and that such expenses are deductible by virtue
of section 162(a) notwi thstanding the limtation inposed by
section 165(d).

Focusi ng on the tension between section 162(a) and section
165(d), we held that the Conm ssioner was correct in disallow ng
t he taxpayer's busi ness expenses to the extent that those
expenses generated an overall loss fromthe taxpayer's ganbling

business. In so holding, we relied on Estate of Todisco v.

Comm ssioner, 757 F.2d 1 (1st Cr. 1985), affg. T.C Menp. 1983-

247, and O fut v. Comm ssioner, 16 T.C. 1214 (1951), as well as

the well-settled principle that a taxpayer cannot use a net
operating |loss fromganbling to offset incone from other sources
or carry such a | oss over or back to another taxable year.

Unli ke the taxpayer in Kozma v. Conmi Ssioner, supra,

petitioner admts that he is not in the trade or business of
ganbling and that he did not incur |osses or expenses in excess

of his "wagering winnings". In this light, it is evident that
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Kozma v. Conmi ssioner can be distinguished on its facts fromthe

present case.
Nor are we persuaded that the | egal holding in Kozma v.

Conmm ssi oner, supra, is controlling in the present case. Rather,

Kozma v. Conm ssioner stands for the narrow proposition that, in

the case of a professional ganbler, the Iimtation inposed under
section 165(d) limting wagering | osses to wagering W nnings
overrides the deduction otherw se all owabl e under section 162(a)

for ordinary and necessary business expenses. See Valenti v.

Comm ssioner, T.C Meno. 1994-483. Petitioners apparently

believe that Kozma v. Conm ssioner, supra, together with the

cases cited therein, stand for the proposition that all expenses
related to a wagering activity are properly characterized as
wagering | osses under section 165(d). However, we do not gl ean
fromthose cases any intention to elimnate the distinction

bet ween wagering | osses, i.e., the amount of wagers or bets | ost
on wagering transactions, and expenses related thereto, e.g.,
expenses for transportation, nmeals, and | odging incurred to

engage in wagering transactions. See Boyd v. United States, 762

F.2d 1369, 1372-1373 (9th Cir. 1985).

Consistent with the foregoing, we concl ude that wagering
| osses nust be accounted for and reported separately fromthe
expenses incurred by the taxpayer in order to engage in the

under |l yi ng wagering transaction. In applying this rule to the



- 15 -

facts presented herein, we hold that the expenses incurred by
petitioner in order to attend and participate in the "Weel of
Fortune" gane show are at best expenses, deductible as a

m scel | aneous item zed deduction under section 67, rather than
wagering | osses under section 165(d). In so holding, we reject
petitioners' contention that the expenses in issue are tantanount
to a bet or wager. Unlike a wager or bet, petitioner incurred

t he expenses in question in exchange for specific goods and
services, such as transportation, neals, and | odging. Further,
we doubt that Congress ever intended to allow casual ganblers to
treat expenses for transportation, neals, and | odgi ng as anything
ot her than either m scellaneous item zed deductions or
nondeducti bl e personal expenses. Consequently, we shall deny
petitioners' Mdtion for Summary Judgnent and grant respondent's

Cross noti on.



In order to reflect the foregoing,

An order denying petitioners

Motion for Summary Judgnent and

petitioners' Mtion to Strike and

granting respondent's Mbtion for

Summary Judgnment will be entered.




