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MVEMORANDUM OPI NI ON

DEAN, Special Trial Judge: This case was heard pursuant to

section 7443A(b)(3) and Rules 180, 181, and 182.! Respondent
determ ned deficiencies in petitioners' Federal incone taxes for

the years 1992 and 1993 in the anmounts of $3,600 and $3, 901,

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.



respectively. The issues for decision are: (1) Wether
petitioners are entitled to rental expense deductions for a
personal residence; and (2) whether petitioners are entitled to
excl ude paynents by their enployer for use of their personal
resi dence.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. Petitioners resided in Mxee,
Washi ngton, at the time they filed their petition.

Backgr ound

When Leslie Roy (petitioner) was in high school, he began
working on his famly's farm Roy Farns, Inc. (Roy Farnms or the
farm. Roy Farns is a large farm owning nore than 5,000 acres
of land and harvesting crops such as apples, hops, sweet
cherries, and alfalfa. The farm al so maintains approxi mately
1,000 head of cattle.

Roy Farns is an S corporation, of which petitioner holds a
mnority interest. In 1992, he held 8.15 percent of Roy Farns'
shares and in 1993, he held 10.39 percent. The renmainder is held
by petitioner's three brothers and his parents. Lester Roy,
petitioner's father, is the president of Roy Farns.

Petitioner has worked steadily on the farm since high

school, taking only a tenporary break to earn his coll ege degree
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in economcs. For the taxable years at issue, petitioner worked
as one of several farm nmanagers.

In his capacity as manager, petitioner is required to live
on or in close proximty to the farm He has personnel to manage
on a daily basis. Each norning, petitioner awakens to | aborers
wai ting outside his house in hopes of getting work for the day.
Petitioner is responsible for hiring and firing these | aborers,
as needed, on the | and he oversees.

Petitioner also nust be available at various tinmes of the
day and night as part of his managenent of the |and. The hops
season runs for 11 nonths out of the year, with a 6-nmonth cycle
of around the clock irrigation. The |aborers work 24 hours a day
i n August to harvest the 1,300-acre crop. The apple orchard
requires 24-hour attention from April through October, and the
cattle require 24-hour attention during calving season. During
irrigation season, the managers nust watch for broken pipes, and
during frost season, managers are on call for frost alarns which
requi re i medi ate response. Farm ng equi pnent nust be closely
nmonitored to avoi d vandalismand to ensure the security of the
machi nery. For this reason, petitioner sonetines stores farmng
vehi cl es and ot her equi pnent on his property.

In addition to tractors and trucks, petitioner also provides
storage space for |adders and packi ng boxes that are used

t hroughout the season. On the 5-acre parcel of |and surroundi ng



his home, petitioner uses 1/4 acre to store the enpty apple bins
used in harvesting the 600-acre apple orchard. During picking
season, the apples are also kept on the property where they are
eventual |y | oaded and haul ed away. During pruning season, cars
and trucks use his long driveway to park, and tractors ride up
and down the road, creating dust and causing wear and tear on the
r oad.

Petitioner's land is contiguous to the farm ng property
owned by Roy Farns. Prior to 1989, petitioner and his famly
lived in farmowned housing for 15 years. |In 1989, petitioner
and his wife purchased a 5-acre parcel of |and abutting the
property and built their own hone. All the expense incurred in
pur chasi ng and running the hone are paid by the petitioners.
Petitioners pay the nortgage and i nsurance on the property, as
well as real estate taxes. Although there is no signed contract,
Roy Farns agreed to pay petitioner $1,000 each nonth to
conpensate petitioner for the wear and tear on his roads, for use
of various facilities in his home, and for storage of the farmng
equi pnrent and materials on his property.

In his 1992 Federal incone tax return, petitioners reported
$12, 000 on the Schedule E as rental inconme, and deducted $12, 000
i n busi ness expenses and depreciation for the farms use of his
house. I n 1993, petitioner reported the $12,000 as rental
i nconme, but then excluded the entire anbunt as de mnims incone

under section 280A(g)(2).



Respondent di sal | owed deducti on of any expenses or
depreci ation on the grounds that section 280A(c)(6) denies
deduction when an enpl oyee rents a residence to his enployer for
busi ness purposes, and respondent disall owed excl usion under
section 280A(g)(2), arguing that the $12,000 was not de mnims
rental inconme. Rather, respondent argues that petitioners rented
their residence to Roy Farns for $1,000 a nonth, who subsequently
| eased it back to petitioners rent free as farm housing.?

Because this all eged | easing agreenent provided for rental of
petitioner's honme for nore than 15 days during the taxable year,
the exclusion for de mnims use of their property, respondent
argues, does not apply.

Petitioner contends that even if respondent's position were
true, section 280A(Qg)(2) works to exclude the $1,000 paynents
fromRoy Farnms as rental incone because the paynents are
significantly below the fair rental value of the residence, and
thus the petitioners have not actually rented out their dwelling
unit but have maintai ned excl usive personal use of the house as a
residence for the entire taxable years at issue.

Di scussi on

Ceneral ly, a taxpayer nmay not deduct expenses incurred from

the rental use of a personal residence or any portion thereof.

W& decline to address the application of sec. 119 to
petitioners, as this issue was not raised by either party
anywhere in the record.
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Sec. 280A(a). If the taxpayer rents out his dwelling unit,
deductions are allowed only to the extent the gross incone
derived fromrenting the property exceeds certain expenses. Sec.
280A(c) (3), (c)(5).

Petitioners received $12,000 in taxable years 1992 and 1993
from Roy Farns for the use of certain areas of their house and
surroundi ng property. They do not dispute receiving this incone,
but they contest respondent's disall owance of any exclusions or
deductions to offset this incone.

The arrangenent petitioners have with Roy Farns, respondent
argues, is one that falls squarely wthin the disqualifying
| anguage of section 280A(c)(6). Section 280A(c)(6) provides that
no deduction shall be allowed for "any itemwhich is attributable
to the rental of the dwelling unit (or any portion thereof) by
the taxpayer to his enployer during any period in which the
t axpayer uses the dwelling unit (or portion) in performng
services as an enpl oyee of the enpl oyer.™

We agree with respondent that deduction by petitioners of
any rental expenses that may be otherw se all owabl e by section
280A(c)(3) is disallowed by reason of section 280A(c)(6). The
meani ng of the statutory |language is clear. There shall be no
deduction for expenses attributable to the rental use of a
personal residence by an enpl oyee when the property is rented to
t he enpl oyee's enployer. The parties stipulated that petitioner

is enpl oyed by Roy Farns, and that he received $1,000 per nonth



from Roy Farnms during 1992 and 1993 to cover their business use
of the petitioners' property. Petitioners have offered no

evi dence or argunent which | eads us to conclude that section
280A(c) (6) should be ignored, or is inapplicable to petitioners
situation in light of these undisputed facts.

In the alternative, petitioners have argued that the $12, 000
they received annually as rental incone should be excluded from
their gross inconme pursuant to section 280A(g). Section 280A(Q)
provi des:

(g) Special Rule for Certain Rental Use.--

Not wi t hst andi ng any ot her provision of this section or

section 183, if a dwelling unit is used during the

taxabl e year by the taxpayer as a residence and such

dwel ling unit is actually rented for |less than 15 days

during the taxable year, then--

(1) no deduction otherw se all owabl e under
this chapter because of the rental use of such
dwel ling unit shall be allowed, and

(2) the incone derived fromsuch use for the
t axabl e year shall not be included in the gross
i ncone of such taxpayer under section 61

Petitioners have the burden of proving their entitlenent to
t he exclusion found in section 280A(g). Rule 142(a); Welch v.
Hel vering, 290 U. S. 111 (1933).

I n essence, petitioners argue that the $12, 000 received from
Roy Farnms in both 1992 and 1993 is properly excludabl e under

section 280A(g)(2) because their hone was not "actually rented"

during the taxable year. It was not actually rented, according
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to petitioners, because the value of what they received is not
the fair rental value of the dwelling unit.

We note that for purposes of allocating allowabl e deductions
under section 280A(c), the taxpayer may deduct only those
expenses attributable to the nunber of days the dwelling unit is
rented at a fair rental value. Sec. 280A(e). However, section
280A(g) contains no requirenent that the dwelling unit be rented
at fair rental value for it to be actually rented for purposes of
this subsection, nor can we find any case purporting to inpose
such a requirenent. Hence, we do not find the lack of a fair
rental value dispositive of whether section 280A(g) works in the
petitioners' favor.® Exam ning the | anguage of section 280A(Q),
we find that there are other requirenents which preclude the
petitioners frombenefiting fromthis provision.

Section 280A(g) requires that the taxpayer's "dwelling unit”
be actually rented for less than 15 days out of the taxable year.
Dwelling unit is defined in section 280A(f)(1)(A) as a "house,
apartnment, condom nium nobile home, boat, or simlar property,

and all structures or other property appurtenant to such dwelling

unit." (Enphasis added.)

3In any event, petitioners presented no evidence wth
respect to the fair rental value of the portion of the dwelling
unit that was rented to Roy Farns. Even if petitioners' argunent
had nerit, they would not prevail because they failed to neet
their burden of proof with respect to this fact.



Petitioners' dwelling unit, as defined in section
280A(f) (1), includes all areas of the honme plus the surrounding
property. For $1,000 each nonth, petitioner agreed to | et Roy
Farns store apple bins, apples, and farm ng equi prment on his
property. He allowed the trucks to drive up and down the roadway
| eading up to his house, and permtted use of his tel ephone,
bathroom facilities, and other m scell aneous areas of his hone as
needed for the conveni ence of those working on the farm Even if
the petitioners maintained certain areas of the house for their
excl usive use, they are still considered to have rented out their
dwel ling unit for purposes of section 280A(g) because they rented
out property appurtenant to their dwelling unit. The $1, 000
mont hly paynments represent incone fromthe rental of their
dwel ling unit for the entire year, which takes them out of
section 280A(g) because the de mnims provision only seeks to
exclude incone fromthe rental of a dwelling unit for |ess than
15 days during the taxable year.

Contrary to respondent's assertion, there is economc
substance to this transaction, but it sinply does not afford
petitioners favorable tax treatnent. The intent of the parties
was to provide the petitioners with conpensation for limted
busi ness use of their property. Based on the record, that use
was confined to storage equi pnent and crops on certain areas of
his property, use of his roads, and the occasional use of his

t el ephone and bathroomfacilities. Wen rented for the entire
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year, this is sufficient rental of a dwelling unit to preclude
excl usi on of incone and prohibit deductions under section
280A(9) .

For this reason, we find that petitioners have not net their

burden of proof with respect to their clained deductions and

excl usi ons.

To reflect the foregoing,

Deci sion will be entered

for respondent.




