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Ps filed a joint Federal inconme tax return for the
t axabl e year 2000 reporting total tax of $2,831, 360
and tax due of $196,006. Ps failed to remt the latter
anount with their tax return. R accepted Ps’ tax
return as filed and assessed the tax reported therein.

Sec. 6201(a)(1l), I.RC. Rissued to Ps a final notice
of intent to levy, and Ps filed with R a request for a
coll ection due process hearing under sec. 6330, |I.R C

I n a subsequent tel ephone conversation between Ps’
counsel and R s Appeals officer, Ps asserted that they
had overstated the total tax on their original return
for 2000 and indicated that they intended to submt an
amended return show ng that they were due a refund for
that year. R issued to Ps a final notice of

determ nation in which he determ ned that Ps were not
entitled to challenge the anount of their tax liability
in the adm nistrative proceeding, citing sec.
6330(c)(2)(B), I.RC. Ps filed with the Court a tinely
petition for review of Rs determnation. R filed a
Motion for Sunmary Judgnent. Ps opposed R s notion.
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Held: R s Mdtion for Sunmary Judgnment will be
denied. Sec. 6330(c)(2)(B), I.RC., permts Ps to
chal I enge the existence or amount of the tax liability
reported on their original tax return because Ps have
not received a notice of deficiency and have not

ot herwi se had an opportunity to dispute the tax

[tability in question.

Duncan C. Turner and Brian G 1saacson, for petitioners.

@ enn P. Thomas and Julie L. Payne, for respondent.

OPI NI ON

DAWSON, Judge: This case was assigned to Chief Speci al
Trial Judge Peter J. Panuthos, pursuant to the provisions of
section 7443A(b)(4) and Rules 180, 181, and 182.' The Court
agrees with and adopts the opinion of the Special Trial Judge,

which is set forth bel ow

OPI NI ON OF THE SPECI AL TRI AL JUDGE

PANUTHOS, Chief Special Trial Judge: This nmatter is before

the Court on respondent’s Mtion for Summary Judgnment, filed
pursuant to Rule 121. As explained in detail below, we shall
deny respondent’s noti on.

Backgr ound

On or about Cctober 18, 2001, petitioners filed a tinely

1 Section references are to the Internal Revenue Code, as
anmended. Rul e references are to the Tax Court Rules of Practice
and Procedur e.
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joint Federal incone tax return for the taxable year 2000 on
which they reported total tax of $2,831, 360, total paynents of
$2, 636, 723, and tax due of $194,637 plus an estinmated tax penalty
of $1,369, interest due on the unpaid bal ance of $9,704, and a
penalty for failure to pay of $7,785, for a total anobunt due of
$213,495. Petitioners failed to remt the amount due with their
tax return. Respondent accepted the tax return as filed and
assessed the anount reported therein. Respondent did not audit
petitioners’ tax return for 2000 and did not send petitioners a
notice of deficiency for 2000.

On March 19, 2002, respondent issued to petitioners a Final
Notice-—Notice of Intent to Levy and Notice of Your Right to a
Hearing with regard to their unpaid tax for 2000. The notice
stated that petitioners owed tax, penalties, and interest
totaling $222, 315. 34.

On April 18, 2002, petitioners submtted to respondent a
Form 12153, Request for a Collection Due Process Hearing.
Petitioners’ request for an admnistrative hearing stated in
pertinent part:

The taxpayer has a good track record of paying his

taxes tinely in appropriate anmounts, as evidenced by

the 1997-4999 tax returns * * *  However, in tax year

2000, the taxpayer had an extraordinary tax liability

(%$2,831,360) due to his exercise of several incentive

and nonqual i fi ed stock options and the application of

the AMI rates. The taxpayer was able to pay $2, 636, 723

of the tax liability, but, unfortunately, the val ue of

the stock received plumeted before year-end 2000 and
is now essentially worthless. Thus, the remaining tax
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liability is currently thousands of tines higher that

the value of the asset received. The taxpayer is

working diligently and in good faith with various

prof essi onal advisors to evaluate the situation and

remedy the outstanding tax liability.

Petitioners also stated that (1) they intended to prepare and
submt an anmended inconme tax return for 2000 that would reflect
that they were entitled to a refund for that year; and (2) in any
event, the parties should explore alternatives to the proposed

I evy including an installnent agreenment, an offer in conprom se,
posting a bond, or substitution of other assets.

On July 2, 2002, Appeals Oficer Jerry L. Johnson wote to
petitioners to informthemthat he had schedul ed their Appeals
O fice hearing for July 25, 2002. Appeals Oficer Johnson’s
letter stated in pertinent part:

As explained in the above nentioned code sections and

rel ated docunents, a taxpayer may di spute the

underlying liability in a collection due process

heari ng only when a notice of deficiency was not

provided to the | ast known address of the taxpayer, or

where the taxpayer did not otherw se have an

opportunity to dispute the tax. Since that is the case

here, you will have the opportunity to discuss the

liability at the hearing. In that regard, if you plan

to present or discuss new material, please send ne

copies at |least five days before our neeting.

On July 22, 2002, Appeals Oficer Johnson had a tel ephone
conversation wth petitioners’ representative. During the
conversation, petitioners’ representative stated that, through
the m sapplication of conplex statutory provisions, petitioners

had overstated their tax liability for 2000 on their original
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return and that they intended to submt an anended incone tax
return for 2000. Although the parties agreed that petitioners
woul d be permtted to submt an anended return, the parties did
not set a deadline for the subm ssion of such amended return.

On Septenber 26, 2002, without any further comrunication
between the parties, the Appeals Ofice issued to petitioners a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330. The notice of determ nation, signed by
Appeal s Team Manager Debra M Brush, stated in pertinent part:
“The Taxpayer has indicated he would file anended returns to
mtigate the liability, but such has not been done in a
reasonable time, and the nere filing of such clai mdoes not
guarantee that the clai mshould be paid. Therefore, the |evy
shoul d be allowed to proceed.” As of Septenber 26, 2002,
petitioners had not submtted to respondent an anended i ncone tax
return for 2000. However, on Cctober 11, 2002, petitioners
submtted to respondent an anended incone tax return for 2000
which reflects that petitioners are due a refund of $519, 087.

On Cctober 28, 2002, petitioners filed with the Court a
Petition for Lien or Levy Action Under Section 6320 and/or 6330.°2
The sole issue raised in the petition is a challenge to the

anount of petitioners’ underlying tax liability for 2000.

2 The petition was tinely mailed to the Court on Cct. 25,
2002. Secs. 6330(d), 7502(a).
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After filing an answer to the petition, respondent filed a
Motion for Summary Judgnent. Respondent maintains that there is
no dispute as to a material fact and the Court should enter
judgnent as a matter of |aw sustaining the notice of
determ nati on dated Septenber 26, 2002. Respondent argues that
petitioners are barred fromchall engi ng the exi stence or anobunt
of their underlying tax liability for 2000 in this collection
revi ew proceeding on the ground that the tax liability in
gquestion was “sel f-assessed” on petitioners’ original tax return
pursuant to section 6201(a)(1l). Petitioners filed an Qbjection
to respondent’s noti on.

This matter was called for hearing at the Court’s notions
session held in Washington, D.C. Counsel for both parties
appeared at the hearing and nade oral argunent.

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. See Florida Peach Corp.

v. Conmm ssioner, 90 T.C. 678, 681 (1988). Sunmary judgnment nmay

be granted with respect to all or any part of the legal issues in
controversy “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law.” Rule 121(b); Sundstrand Corp. v.
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Commi ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965 (7th

Cir. 1994); Zaentz v. Conm ssioner, 90 T.C 753, 754 (1988);

Naftel v. Conmm ssioner, 85 T.C 527, 529 (1985). The noving

party bears the burden of proving that there is no genuine issue
of material fact, and factual inferences will be read in a manner
nost favorable to the party opposing sumary judgnent. See

Dahl strom v. Conm ssioner, 85 T.C. 812, 821 (1985); Jacklin v.

Comm ssioner, 79 T.C. 340, 344 (1982).

We are satisfied fromour review of the record that there is
no genuine issue as to any material fact. However, we concl ude,
contrary to respondent’s position, that petitioners may chall enge
the amount of their underlying tax liability in this proceeding.
Consequently, we shall deny respondent’s noti on.

Section 6331(a) provides that if any person |liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, the Secretary is authorized to
col l ect such tax by levy on the person’s property. Section
6331(d) provides that at | east 30 days before enforcing
collection by levy on the person’s property, the Secretary is
obliged to provide the person with a final notice of intent to
| evy, including notice of the admnistrative appeals available to
t he person.

Section 6330 generally provides that the Conm ssioner cannot

proceed with collection by levy until the person has been given
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notice and the opportunity for an adm nistrative review of the
matter (in the formof an Appeals Ofice hearing) and, if
dissatisfied, with judicial review of the admnistrative

det er mi nati on. See Davis v. Commi ssioner, 115 T.C. 35, 37

(2000); Goza v. Conm ssioner, 114 T.C 176, 179 (2000). Section

6330(d) provides for judicial review of the admnistrative
determ nation in the Tax Court or a Federal District Court, as
may be appropriate.

Section 6330(c) prescribes the matters that a person nmay
raise at an Appeals Ofice hearing. Section 6330(c)(2)(A
provi des that a person may raise collection issues such as
spousal defenses, the appropriateness of the Comm ssioner’s
i ntended coll ection action, and possible alternative neans of

collection. See Sego v. Comm ssioner, 114 T.C. 604, 609 (2000);

Goza v. Comm ssioner, supra. In addition, section 6330(c)(2)(B)

establ i shes the circunstances under which a person may chal |l enge
t he exi stence or anmount of his or her underlying tax liability.
Section 6330(c)(2)(B) provides:

SEC. 6330(c)(2). Issues at Hearing.--

* * * * * * *

(B) Underlying Liability.--The person may al so
raise at the hearing challenges to the existence or
anmount of the underlying tax liability for any tax
period if the person did not receive any statutory
notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such tax
liability.
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Respondent has pronul gated interpretative regul ations
related to section 6330(c)(2)(B). Section 301.6330-1(e), Proced.

& Adm n. Regs., provides in pertinent part:

(e) Matters considered at CDP hearing--(1) In general.
* * * The taxpayer also may raise challenges to the
exi stence or anount of the tax liability specified on
the CDP Notice for any tax period shown on the CDP
Notice if the taxpayer did not receive a statutory
notice of deficiency for that tax liability or did not
ot herwi se have an opportunity to dispute that tax
liability.

Section 301.6330-1(e)(3), Proced. & Adm n. Regs., provides in
pertinent part:

(3) Questions and answers. The questions and
answers illustrate the provisions of this paragraph (e)
as follows: * * *

Q E2. Wen is a taxpayer entitled to chall enge
the existence or amount of the tax liability specified
in the CDP Notice?

A-E2. A taxpayer is entitled to challenge the
exi stence or anount of the tax liability specified in
the CDP Notice if the taxpayer did not receive a
statutory notice of deficiency for such liability or
did not otherw se have an opportunity to dispute such
liability.

Not abl y, respondent’s regul ati ons do not expressly bar a person
from chal | engi ng the existence or amount of tax previously
reported due on a tax return.
In any event, respondent’s position in this case is
articulated in his notion as foll ows:
Respondent interprets section 6330(c)(2)(B) to
mean that a taxpayer can challenge only those

liabilities asserted by respondent that differ in
anmount fromthe taxpayer’s self-determ nation. By



- 10 -

granting taxpayers a right to contest the existence or
anmount of an underlying tax liability, Congress was
concerned with tax liabilities asserted by respondent,
rather than those originally conputed and reported by
t he taxpayers thenselves. This concern is evident in
t he phrasing of section 6330(c)(2)(B), which permts a
t axpayer to contest an underlying tax liability in the
event that he or she has been denied a prior
opportunity to contest that liability in the formof a
“statutory notice of deficiency” or “otherwise.” It is
nonsensical to permt taxpayers whose tax liabilities
are self-determined to contest under section 6330 the
l[iabilities they conputed, voluntarily reported and
declared to be correct under penalty of perjury.

Respondent further asserts that there is no suggestion in the
| egi sl ative history underlying section 6330 that Congress
intended to permt taxpayers to challenge taxes that were “self-
assessed” on a tax return. Finally, respondent maintains that,
i nasmuch as section 6330 constitutes a wai ver of sovereign
i mmunity, the provision should be narrowmy construed in the
Comm ssi oner’ s favor.

Bef ore proceeding, we briefly review the principles of
statutory construction that guide our analysis. It is well
settled that in interpreting a statute, we start with the

| anguage of the statute itself. Consuner Prod. Safety Conmm. V.

GIE Sylvania, Inc., 447 U.S. 102, 108 (1980). |If the |anguage of

the statute is plain, clear, and unanmbi guous, we generally apply

it according toits terns. United States v. Ron Pair Enters.,

Inc., 489 U S. 235, 241 (1989); Burke v. Conm ssioner, 105 T.C

41, 59 (1995). In Huntsberry v. Comm ssioner, 83 T.C 742, 747-

748 (1984), we stated that “where a statute is clear on its face,
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we woul d require unequi vocal evidence of |egislative purpose
before construing the statute so as to override the plain neaning
of the words used therein.” However, if a statute “is anbi guous
or silent, we may |l ook to the statute’s legislative history to

determ ne congressional intent.” Ewing v. Conm ssioner, 118 T.C.

494, 503 (2002) (citing Burlington N. R R v. Ckla. Tax Conm.,

481 U. S. 454, 461 (1987)); see Wells Fargo & Co. v. Conm ssioner,

120 T.C. 69, 89 (2003); Allen v. Conm ssioner, 118 T.C. 1, 7
(2002) .

Turning to section 6330(c)(2)(B), the provision plainly
states that a person may chal |l enge “the exi stence or anount of
the underlying tax liability for any tax period if the person did
not receive any statutory notice of deficiency for such tax
liability or did not otherw se have an opportunity to dispute
such tax liability.” The term“underlying tax liability” is not
defined in section 6320 or 6330, nor is there any specific
reference to that termin the legislative history of the
provisions. Taken in context, it is reasonable to interpret the
term“underlying tax liability” as a reference to the anmounts
that the Conm ssioner assessed for a particular tax period. In
this regard, the term*“underlying tax liability” may enconpass an

anount assessed follow ng the issuance of a notice of deficiency
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under section 6213(a), an anmount “self-assessed” under section
6201(a), or a conbination of such anounts.

Consistent with the foregoing, the plain |anguage of section
6330(c)(2)(B) bars a person who has received a notice of
deficiency fromchallenging his or her underlying tax liability
for that year (whether the liability was self-assessed or
assessed as a deficiency) in a collection review proceedi ng
i nasmuch as the person was afforded a prior opportunity to
chal l enge such liability under the deficiency procedures.® In
contrast, where a person has not received a notice of deficiency
and has not had a prior admnistrative or judicial opportunity to
chal I enge the anmounts the Comm ssioner assessed, section
6330(c)(2)(B) provides that such person nay chall enge the
liability as part of the collection review procedure.

In the present case, petitioners’ underlying tax liability
consi sts of the amount that petitioners reported due on their tax
return along with statutory interest and penalties. It is clear
that petitioners did not receive a notice of deficiency for 2000.
| ndeed, respondent was not obliged to issue a notice of

deficiency to petitioners because the assessnent in question was

3 See Naftel v. Comm ssioner, 85 T.C. 527, 531 (1985),
where we observed that in a deficiency proceedi ng brought under
sec. 6213(a), the Court may al so consider the taxpayer’s cl ai m of
an overpaynent for the year(s) in issue under sec. 6512(b)(1).
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entered under section 6201(a)(1).* Mreover, the tax that
petitioners reported due on their return is excluded fromthe
definition of a deficiency under section 6211(a).

The question that remains under section 6330(c)(2)(B) is
whet her petitioners “did not otherw se have an opportunity to
di spute such tax liability” for 2000. Respondent contends that
t he phrase quoted above should be interpreted to exclude persons,
such as petitioners, who have reported their tax liability on a
duly filed tax return. However, respondent’s proposed
interpretation would have the effect of adding terns and
conditions to section 6330(c)(2)(B) that are inconsistent with
the plain | anguage of the provision. As we see it, if Congress
had i ntended to preclude taxpayers fromchallenging in a
coll ection review proceedi ng taxes that were assessed pursuant to
section 6201(a)(1l), the statute would have been drafted to
clearly so provide. Sinply put, the plain | anguage of the
statute as enacted, with an enphasis on whether there was an
earlier opportunity to dispute the tax liability, provides a

broader renedy than respondent’s interpretation would all ow

4 Sec. 6201(a)(1) provides:

(1) Taxes shown on return.--The Secretary shal
assess all taxes determ ned by the taxpayer or by the
Secretary as to which returns or lists are nmade under
this title.
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To date petitioners have not had an opportunity to “dispute”
their tax liability for the taxable year 2000 in any sense of the
term Al though petitioners reported the tax liability that is
t he subject of respondent’s proposed |levy on their original tax
return, they now contend (and would |ike the opportunity to show)
that they erred in conputing the tax attributable to certain
stock options that M. Mntgonery exercised in 2000. The record
does not reflect whether respondent has given consideration to
petitioners’ anmended tax return for 2000 and their claimthat
their original return contained an error. In sum we hold that
section 6330(c)(2)(B) permts petitioners to chall enge the
exi stence or anount of the tax liability reported on their
original inconme tax return because they have not received a
notice of deficiency for 2000 and they have not otherw se had an

opportunity to dispute the tax liability in question.?®

5> W al so observe that carving out self-assessed anounts
fromthe term“underlying tax liability” under sec.
6330(c)(2)(B), as respondent would have us do, does not conport
wth the use of that termin sec. 6311 which deals with the
paynment of tax by comrercially acceptable neans. Like sec. 6330,
it is another provision of the Code relating to collection.
Specifically, sec. 6311(d)(3)(A) provides in relevant part that
“a paynent of internal revenue taxes * * * by use of a credit
card shall not be subject to section 161 of the Truth in Lending
Act * * * |f the error alleged by the person is an error relating
to the underlying tax liability”. Simlarly, sec. 6311(d)(3) (0O
provides in relevant part that “a paynment of internal revenue
taxes * * * py use of a debit card shall not be subject to
section 908 of the Electronic Fund Transfer Act * * * if the
error alleged by the person is an error relating to the
underlying tax liability”. In both instances, use of the term

(continued. . .)
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Respondent asserts that it is nonsensical to permt
petitioners to challenge in a collection review proceeding the
very tax that they reported to be due (or “self-determ ned”) on
their original incone tax return. W would not characterize an
opportunity for respondent to review the correct anmount of
petitioners’ tax liability as nonsensical. As discussed above,
the controlling statutory | anguage focuses on whet her the person
had a prior opportunity to dispute the tax liability--and
petitioners have not had any such opportunity. Read in context,
and as applied in this case, section 6330(c)(2)(B) extends the
substantive and procedural protections of sections 6320 and 6330
to taxpayers who nay have erred (in the Governnent’s favor) in
preparing and filing their tax returns. Gven the conplexity of
the Federal incone tax |aws, such taxpayer errors nmay well be
common. W conclude that section 6330(c)(2)(B) is fairly read as
providing a renmedy to such taxpayers.

Respondent al so urges that the legislative history of
section 6330(c)(2)(B) and principles of sovereign immunity
require that the provision be construed narrowy in the
Comm ssioner’s favor. W disagree. W see no anbiguity in the
pl ai n | anguage of section 6330(c)(2)(B) that would justify resort

to the legislative history for guidance in interpreting the

5(...continued)
“underlying tax liability” in sec. 6311 patently includes self-
assessed anounts.
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provi sion. Moreover, we are not aware of any specific expression
of congressional intent in the legislative history that woul d bar
persons, such as petitioners, fromraising a valid challenge to
t he exi stence or anobunt of tax previously reported due on a tax

r et urn. See Huntsberry v. Conmissioner, 83 T.C. at 747-748.

Considering the plain | anguage of the statute, we find
respondent’s reliance on principles of sovereign imunity equally
unavai |l i ng.

Qur holding in this case advances the policies underlying
sections 6320 and 6330. Those sections were enacted to provide
t axpayers who have been notified that the Conm ssioner has filed
alien or intends to collect unpaid taxes by levy with a final
opportunity to raise a spousal defense, offer an alternative
means of collection, and/or chall enge the appropriateness of the
proposed collection action. Mreover, as pertinent herein,
Congress provi ded taxpayers who are confronted with a lien or
proposed | evy, but who have not had a prior opportunity to
chal | enge the existence or amount of the tax liability in
guestion, with the opportunity to do so. In view of the
statutory schene as a whole, we think the substantive and
procedural protections contained in sections 6320 and 6330
reflect congressional intent that the Conm ssioner should collect
the correct amount of tax, and do so by observing all applicable

| aws and adm ni strative procedures.



To reflect the foregoing,

An order will be issued

denyi ng respondent’s notion for

sunmmary | udgnent.

Revi ewed by the Court.

VELLS, COHEN, SWFT, LARO FOLEY, VASQUEZ, THORNTON, HAI NES,
VWHERRY, and KROUPA, JJ., agree with this majority opinion.
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VELLS, C J., concurring: Respectfully, | wite separately
to respond to the suggestion, raised by Judge Chiechi in her
opi ni on di ssenting and concurring in part, that respondent’s
Motion for Summary Judgnent shoul d be denied on the narrow ground
that section 301.6330-1(e), Proced. & Adm n. Regs., 67 Fed. Reg.
2555 (Jan. 18, 2002), is dispositive of the issue in the instant
case. The issue before us is whether section 6330(c)(2)(B)
permts a taxpayer to challenge in a lien and |levy action in this
Court the existence or ampunt of tax that the taxpayer previously
reported due on his or her inconme tax return. The mgjority
concludes, and | believe correctly so, that the plain | anguage of
section 6330(c)(2)(B) permts a taxpayer to raise such a
chal | enge.

Judge Chi echi, however, agrees with the result reached by
the majority only insofar as petitioners may chall enge the
exi stence or anount of the tax liability specified in the “final
notice”. | believe the majority, based on its interpretation of
section 6330(c)(2)(B), correctly holds that petitioners may
chal l enge the entire anmount of tax, penalties, and interest that
respondent assessed against themfor the taxable year 2000.1

Section 301.6330-1(e), Proced. & Adm n. Regs., quoted in

! Petitioners not only challenge the $222, 315. 34 anount
specified in respondent’s final notice of intent to | evy, but
they al so contend that they overpaid their taxes in the anmunt of
$519, 087.
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full inthe majority opinion, is an interpretative regulation
t hat does nothing nore than state a general proposition, to wt:
A taxpayer may challenge in a collection review proceedi ng the
exi stence or anount of the tax liability set forth in a final
lien or levy notice if the taxpayer did not receive a notice of
deficiency for such liability or did not otherw se have an
opportunity to dispute such liability. The regulation |argely
tracks the | anguage of section 6330(c)(2)(B), with the exception
that the term“underlying tax liability” contained in the statute
is in the regulation replaced by the phrase “the tax liability
specified on the CDP Notice”.

Nowhere in the parties' notion or opposition or witten and
oral argunments have they cited or relied upon section 301. 6330-
1(e), Proced. & Adm n. Regs. | suggest that the reason for the
parties' failure to cite that regulation is that the proper
di sposition of respondent’s notion depends upon the Court’s
statutory construction of section 6330(c)(2)(B)

In any event, the general rule espoused in the regulation is
in no way dispositive of the specific question whether section
6330(c)(2)(B) permts a taxpayer to chall enge the existence or
anount of tax that was reported due on the taxpayer’s return. It
i's respondent’s position in the instant case that tax reported
due on a return and assessed by respondent under section 6201

represents a uni que assessnent that Congress never intended to be
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subj ect to chall enge under section 6330(c)(2)(B) (and by
inplication section 301.6330-1(e), Proced. & Adm n. Regs.).
Under the circunstances, | believe that it is incunbent upon this
Court to resolve the question the parties raised and argued by
anal yzing the controlling statutory provision, as opposed to
rel ying upon a general statenent appearing in an interpretative
regul ation.

FOLEY, THORNTON, and KROUPA, JJ., agree with this concurring
opi ni on.
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LARO, J., concurring: | agree with the majority opinion.
| wite separately to enphasize two points underlying that
opi ni on.

1. The Term “Underlying Tax Liability” |Is Unanbi guous

The relevant term “underlying tax liability”, is clear and
unanbi guous and is read easily to nean the tax liability
underlying the proposed | evy. The begi nning and end of our
inquiry, therefore, nust be the statutory text, and we nust apply

the plain neaning of that text. TVAv. HIIl, 437 U S 153, 185

n.29 (1978); United States v. Am Trucking Associations, 310 U. S.

534, 543 (1940). Only when text is “inescapably anbi guous” may
we resort to the legislative history to discern its meaning.

Garcia v. United States, 469 U. S. 70, 76 n.3 (1984). The neaning

of the relevant termis not inescapably anbi guous. Wereas
respondent essentially reads the relevant termto nean
“underlying tax deficiency”, Congress obviously knew how to use
the word “deficiency” and presumably woul d have used that word in
the relevant termhad it intended the readi ng advocat ed by
respondent.

2. Leqgi slative H story Supports the Majority Opinion

Even if we were permtted to consult the |legislative history
of section 6330(c)(2) to discern the neaning of the rel evant
term the legislative history supports interpreting the termin

accordance with its plain neaning. The history to section 6330,
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as stated in the comnmttee reports and as discerned fromthe
setting in which that section was enacted, reveals that Congress
i ntended that a taxpayer be allowed under that section to dispute
atax liability underlying a proposed | evy whenever the taxpayer
did not have a prior opportunity to dispute that liability either
t hrough the receipt of a notice of deficiency or otherw se.

The enactnment of section 6330 followed nore than a year of
Congr essi onal investigations and hearings over the future of the
I nternal Revenue Service (IRS), resulting in highly publicized

criticisns of the agency’s collection nethods. Mesa G, Inc. v.

United States, 86 AFTR 2d 2000-7312, 2001-1 USTC par. 50,130 (D

Col 0. 2000). W know fromthe Senate report that the Senate

Fi nance Comm ttee intended that section 6330 would establish
“formal procedures designed to insure due process where the I RS
seeks to collect taxes by levy”. S. Rept. 105-174, at 67 (1998),
1998-3 C.B. 537, 603. W also know fromthat report that the
comm ttee believed that the addition of section 6330 would afford
to taxpayers in dealing with the IRS rights which were simlar to
the rights afforded to all persons in dealing with any other
creditor. S. Rept. 105-174, supra at 67, 1998-3 C.B. at 603. To
this end, the coommttee declared, the Comm ssioner would by
virtue of section 6330 need henceforth to “afford taxpayers

adequate notice of collection activity and a neani ngful hearing
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before the IRS deprives themof their property.” 1d. The
committee believed that these procedures would “increase fairness
to taxpayers.” 1d.

The history of section 6330(c)(2) also reveals that the
Adm ni stration had during the | egislative process voiced its
concern to two Menbers of Congress that the relevant term
i ncluded sel f-assessed liabilities and that those liabilities
shoul d not be included within the breadth of that section. See
letter fromL. Anthony Sutin, Acting Assistant Attorney Ceneral,
to the Hon. WlliamV. Roth, Jr., Chairman, Conmm ttee on Fi nance,
U S. Senate, and the Hon. WIlIliam Archer, Chairman, Conmttee on
Ways and Means, U.S. House of Representatives (June 8, 1998),
reprinted in Tax Notes Today, 98 TNT 112-41 (June 11, 1998);
letter from Robert E. Rubin, Secretary of the Treasury, to the
Hon. WIlliam Archer, Chairman, Commttee on Ways and Means, U.S.
House of Representatives (June 2, 1998), reprinted in Tax Notes
Today, 98 TNT 112-40 (June 11, 1998); cf. Statenent of
Adm ni stration Policy, Ofice of Managenent and Budget (May 5,
1998), reprinted in Tax Notes Today, 98 TNT 87-18 (May 6, 1998).
The Adm nistration wote those letters after the Senate passed
the Senate’s version of section 6330, H R 2676, sec. 3401(b),
105th Cong., 2d Sess. (May 5, 1998), but before the conference
comm ttee anended that version to read as enacted. The

conferees, however, opted not to change the relevant termto
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address the Adm nistration’s stated concern. The Senate version
of section 6330(c)(2), see id., 144 Cong. Rec. $4163 (daily ed.
May 4, 1998), provided (enphasis added):

SEC. 6330(c)(2). Issues at hearing.--The person

may raise at the hearing any relevant issue relating to
the unpaid tax or the proposed |evy, including--

(A) challenges to the underlying tax
liability as to existence and anount.

(B) appropriate spousal defenses,

(© challenges to the appropriateness of
col l ection actions, and

(D) offers of collection alternatives,
whi ch may include the posting of a bond, the
substitution of other assets, an install nent
agreenent, or an offer-in-conprom se

Section 6330 as enacted provided (enphasis added):
SEC. 6330(c)(2). Issues at hearing.

(A) I'n general. The person may rai se at the
hearing any rel evant issue relating to the unpaid tax
or the proposed |evy, including

(1) appropriate spousal defenses;

(1i) challenges to the appropriateness
of collection actions; and

(iii1) offers of collection alternatives,
whi ch may include the posting of a bond, the
substitution of other assets, an install nent
agreenent, or an offer-in-conprom se

(B) Underlying liability. The person may also
raise at the hearing chall enges to the exi stence or
amount of the underlying tax liability for any tax
period if the person did not receive any statutory
notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to dispute such tax

liability.
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As to the enphasized | anguage, the conference report states:

The conference agreenent includes a nodified form
of the Senate anmendnent. The IRS would be required to
provi de the taxpayer with a “Notice of Intent to Levy,”
formally stating its intention to collect a tax
liability by |l evy against the taxpayer’s property or
rights to property. * * *

* * * |n general, any issue that is relevant to the
appropri ateness of the proposed coll ection against the
t axpayer can be raised at the pre-levy hearing. For
exanpl e, the taxpayer can request innocent spouse
status, make an offer-in-conprom se, request an

i nstal |l ment agreenent or suggest which assets should be
used to satisfy the tax liability. However, the
validity of the tax liability can be challenged only if
t he taxpayer did not actually receive the statutory
noti ce of deficiency or has not otherw se had an
opportunity to dispute the liability. [H Conf. Rept.
105-599, at 265 (1998), 1998-3 C. B. 1019; enphasis
added. ]

The conferees’ use of the term*“tax liability” in both places is
consistent wwth a plain nmeaning application and is inconsistent
with the position taken by respondent in this case.

FOLEY, J., agrees with this concurring opinion.
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GALE, J., concurring: | agree with result reached by the
majority. | wite separately to address respondent’s contention
that the legislative history supports an interpretation of
section 6330(c)(2)(B) that precludes a taxpayer’s ability to
dispute a tax liability reported on the return (a self-reported
or “self-assessed” liability) in a section 6330 proceeding.

Assumi ng that the |anguage of section 6330(c)(2)(B) contains
sufficient anbiguity to justify resort to the |legislative
history, that history offers little support for respondent’s
position and i ndeed suggests the contrary.

Section 6330 originated in section 3401 of the Senate
version of H R 2676, the bill that, after anmendnent, was enacted
as the Internal Revenue Service Restructuring and Reform Act of
1998, Pub. L. 105-206, 112 Stat. 747. The predecessor of section
6330(c)(2)(B) in the Senate version provided without limtation
that a taxpayer could raise in a section 6330 proceedi ng
“chal l enges to the underlying tax liability as to exi stence or
anount”. H R 2676, sec. 3401(b), 105th Cong., 2d Sess. (1998),
144 Cong. Rec. $S4163 (daily ed. May 4, 1998).

The expansive Senate version provoked a critical response
fromthe Treasury Departnent and other representatives of the
executive branch concerned with its overbreadth. An OVB
Statenent of Adm nistration Policy issued after the Senate

Fi nance Commttee reported the Senate version, and a letter from
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the Treasury Secretary sent to the Chairman of the House Ways &
Means Committee (after Senate passage, with respect to the House-
Senate conference on the legislation), both identified two
princi pal concerns of overbreadth; nanmely, that under the Senate
version a taxpayer could dispute, in a section 6330 proceeding,
(i) tax liabilities that had been previously litigated or (ii)
tax liabilities that had been self-assessed. See Statenent of
Adm ni stration Policy, Executive Ofice of the President (Ofice
of Managenment and Budget), on H R 2676 — Internal Revenue
Service Restructuring and Reform Act (Reported by the Senate
Committee on Finance)(May 5, 1998),! reprinted in Tax Notes
Today, 98 TNT 87-18 (May 6, 1998); letter from Robert E. Rubin,

Secretary of the Treasury to WIlliam Archer, Chairman, Committee

! The OMB St atenent of Administration Policy states:

However, sone of the new procedural provisions in the

reported bill may unintentionally nake it easier for
nonconpl i ant taxpayers to avoid paying their fair share
of taxes. For exanple, the bill would allow additional

appeal s and court chall enges before the IRS can coll ect
tax froma taxpayer who refuses to pay, even if the

t axpayer has voluntarily self-assessed the anpbunt due
or a court has held that the taxpayer owes the tax.

[ Enphasi s added. ]
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on Ways & Means, U. S. House of Representatives (June 2, 1998),°2
reprinted in Tax Notes Today, 98 TNT 112-40 (June 11, 1998).
The final version of the |l egislation devised by the
conference committee added the follow ng (enphasized) limting
| anguage in section 6330(c)(2)(B)
SEC. 6330(c)(2). Issues at hearing.

* * * * * * *

(B) Underlying liability. The person may al so
raise at the hearing challenges to the existence or
anmount of the underlying tax liability for any tax
period if the person did not receive any statutory
notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to dispute such tax

liability. [Enphasis added.]

| would submt that it is clear that the conferees, in adding
this limting | anguage to the statute, intended to address the
expressed concern about a taxpayer’s ability to dispute
previously litigated tax liabilities in a section 6330
proceedi ng. The new |l anguage is directed specifically at a

t axpayer’s previous opportunities for dispute, either by having

been afforded an opportunity for a deficiency proceeding or

2 Treasury Secretary Rubin's letter states:

The Senate bill provides taxpayers w th additional
advance notification and appeal rights prior to |evy

* x % *x x *x  The appeal right in |evy cases would
enabl e taxpayers to litigate the sane tax liability
repeatedly * * *, The provision wuld change the
entire collections process, including the process for
many taxpayers who have sel f-assessed their tax
liability but not paid in full * * *,  [Enphasis added.]




- 29 -

ot herwi se (as, for exanple, in the case of taxes not eligible for
deficiency proceedings). But one cannot as readily infer from
the statutory nodifications an intention to forecl ose
consideration of self-assessed liabilities in a section 6330
proceedi ng. The report of the conference commttee is simlarly
opaque, | acking any specific indication that the conferees
intended to address the concern expressed about allow ng
t axpayers to dispute self-assessed liabilities in a section 6330
proceeding. The only reference in the report to the newy added
l[imting | anguage of the statute is a single sentence that
closely tracks the statute.

In general, any issue that is relevant to the

appropri ateness of the proposed coll ection against the

t axpayer can be raised at the pre-levy hearing. * * *

However, the validity of the tax liability can be

challenged only if the taxpayer did not actually

receive the statutory notice of deficiency or has not

ot herwi se had an opportunity to dispute the liability.

[H Conf. Rept. 105-599, at 265 (1998), 1998-3 C. B
747, 1019; enphasi s added. ]

These aspects of the legislative history, rather than
of fering any support for respondent’s position, give rise to a
negati ve inference concerning Congress’s intention to forecl ose
review of self-assessed liabilities in section 6330 proceedings.
Havi ng been advi sed of the executive branch’s concern about
al l ow ng taxpayers to dispute self-assessed liabilities in
section 6330 proceedings, the conferees’ failure to refer to

sel f-assessed anmounts when nodi fying the provision at issue, in
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either the statute itself or the conference report, suggests that
t hey chose not to address this particul ar concern.

SWFT, LARO, FOLEY, MARVEL, and WHERRY, JJ., agree with this
concurring opinion.
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MARVEL, J., concurring: | agree with the majority that
respondent’s notion for sumrary judgnent nust be denied in this
case. There are several reasons for doing so, including the
reasons set forth in the majority opinion. | believe, however,
that the facts of this case raise a serious factual issue as to
whet her the taxpayers received the hearing nmandated by section
6330, and on this ground alone, | would deny respondent’s notion.

The majority opinion states that, on April 18, 2002,
petitioners submtted a request for an adm nistrative hearing.

In the letter acconpanying the request, petitioners’
representative advised the Internal Revenue Service that
petitioners intended to file an amended inconme tax return to
“nore appropriately report the exercise of the incentive and
nonqual i fi ed stock options” that gave rise to petitioners’ unpaid
tax liability for 2000. Petitioners’ representative also
chal | enged the appropriateness of the proposed |evy, indicated
that the | evy woul d cause irreparable harmto petititoners, and
stated that there were reasonable collection alternatives.
Appeal s Oficer Johnson had a conversation with petitioners’
representative on July 22, 2002, in which he agreed that
petitioners would be permtted to submt the anmended return, but
he did not set any deadline for doing so. On Septenber 26, 2002,
w t hout any further notice to petitioners and apparently w t hout

hol di ng the required hearing, the Appeals Ofice issued to
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petitioners a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330.

These facts raise a material issue of fact regardi ng whet her
or not petitioners received the hearing to which they were
entitled under section 6330. Section 6330 requires that a
t axpayer who tinely requests a hearing receive a hearing. In
this case, petitioners were not only chall enging the underlying
tax liability, but they were also challenging the reasonabl eness
of the proposed levy and had clearly stated their desire to
explore collection alternatives at the section 6330 hearing. The
i ssuance of the notice of determ nation without any warning to
petitioners and wi thout any hearing deprived petitioners of the
opportunity to present, and receive a determ nation on, al
rel evant issues as required by section 6330(c)(2) and (3).

| f, instead of precipitously issuing the notice of
determ nation, the Appeals Ofice had notified petitioners that
it was rescheduling the hearing that was originally schedul ed for
July 25, 2002, petitioners would have had fair warning and could
have prepared to present all of their issues at the hearing,
including those related to the underlying tax liability. As it
turned out, petitioners submtted their anended return,
reflecting that they were due a refund of $519,087, on Cctober
11, 2002.

Taxpayers who assert that they intend to file an anended
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return for the first tinme in connection with a hearing under
section 6320 or 6330 should not take solace fromthe majority
opinion. The majority opinion addresses a case in which the
petitioners apparently denonstrated to the Appeals O fice that
they were serious about filing an anended return and that they
had substantial reasons for doing so, because the Appeals Ofice
agreed to give petitioners tine to file their anended return. A
t axpayer who procrastinates and seeks to rely solely on his
announced intention to file an anended return as a defense to a
proposed levy or lien in a section 6320/ 6330 hearing or in a
section 6320/ 6330 proceedi ng before this Court proceeds at his
peril as his undocunented intention is not likely to be viewed as
a credible challenge to the underlying tax liability.

HAI NES, GOEKE, and WHERRY, JJ., agree with this concurring
opi ni on.
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GOEKE, J., concurring in result: | agree with the result
reached by the majority and its interpretation of the term
“underlying tax liability”. | wite separately to clarify the
significance of petitioners’ anended return.

Under section 6330(c)(2)(B), petitioners were permtted to
rai se at the hearing challenges to the exi stence or anount of
their underlying tax liability. Petitioners raised a challenge
to the anount of their underlying liability and the parties
agreed that petitioners would be permtted to submt an anended
return reflecting their position. The Appeals officer abruptly
i ssued the notice of determ nation. Petitioners subsequently
submtted an anended return. | believe that if petitioners had
been given a reasonabl e opportunity to chall enge the anmount of
their underlying liability during the hearing process (e.g., by
filing an anended return) and they had failed to do so, then we
shoul d not review the underlying tax liability because it was not
properly raised at the hearing, but in this case they were not
gi ven the opportunity to challenge their underlying liability, so
t he hearing was i nadequate.

This situation is analogous to offers in conpromse (AOC).
Before an O C can be considered, the taxpayer must submt current

financial information. Mbor hous v. Conmm ssioner, T.C. Meno.

2003-183; see al so Rodriquez v. Comm ssioner, T.C. Mno. 2003-153

(finding that the Appeals officer did not abuse his discretion in
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not considering O C where all required returns had not been
filed). Wthout this information, the Appeals officer cannot
properly consider the OC. Likew se, a taxpayer desiring to
chal I enge the existence or amount of the underlying tax liability
who has not previously filed an anended return should generally
be required to file an amended return in conjunction with the
hearing if such anmended return is requested by the Appeals
officer in order to satisfy the requirenent that the liability be
at issue at the hearing.

Al though petitioners’ amended return reflects that they are
due a refund of $519,087, | do not interpret the majority as
inmplying that we have the authority to order a refund if
petitioners establish that they have overpaid their 2000 taxes.
Qur jurisdiction under section 6330 is limted to deciding
whet her respondent can proceed with the proposed collection
action. Accordingly, we would need only deci de whet her
petitioners’ 2000 tax liability is equal to or less than the
anount they previously paid for the year

HAI NES and WHERRY, JJ., agree with this concurring opinion.
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CERBER, J., dissenting: Wth due respect, | dissent from
the holding of the majority. | agree that the majority’ s literal
readi ng of the phrase, “underlying tax liability”, is one
possible way to interpret that phrase. It is ny view, however,
that the phrase “underlying tax liability”, when considered in
the context of section 6330 and specifically in context of
section 6330(c)(2)(B), could also be read to not include a tax
liability that a taxpayer has reported and admtted was ow ng.

The intent of the statute was to give a taxpayer the right
to challenge the “underlying tax liability * * * if the

[taxpayer] * * * did not otherw se have an opportunity to

di spute such tax liability.” Sec. 6330(c)(2)(B)(enphasis added).

That phrase should not be interpreted to nean that a person could
contest their own judgnent as to the correct tax. The
opportunity to contest tax liabilities is, w thout exception,
granted by statute.? |If a person files a tax return and self-
assesses or admts to owing a tax liability, but fails to pay the
admtted liability, the statutory opportunity to contest such

liability has traditionally been through a refund suit.?2

1t is well established that the United States is inmune
fromsuit except where Congress by specific statute has wai ved
its sovereign imunity. See, e.g., United States v. Sherwood,
312 U. S. 584, 586 (1941).

2 W nust distinguish the circunstances we consider from
deficiency proceedi ngs where we have authority to consider
overpaynents. See sec. 6512(b). A proceedi ng under section 6330

(continued. . .)
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Normal Iy, with respect to an incone tax liability, the right to
sue for a refund requires full paynent of the disputed liability.
Under the majority’s reading of section 6330(c)(2)(B), there
woul d be no such requirenent for paynent prior to being able to
contest the underlying nerits of a self-assessed anmount in the
context of a section 6330 hearing before this Court.

The majority’s interpretation results in a dramatic and
i npr obabl e change fromnore than 75 years of established tax
litigation procedure and precedent. |f Congress had intended
such a dramatic change, it certainly would have nmade sone
reference or nodification to the existing statutory framework for
refund clains and/or suits.

Finally, I find it inconceivable that Congress intended that
t axpayers who filed returns admtting that they owed tax are to
be given the opportunity to contest their own “assessnment” of the
tax due, when the respondent seeks to collect it. It is ny view
that Congress intended to ensure that taxpayers had certain
rights with respect to the collection process and to permt them
to contest any changes respondent proposed,® if they had not
al ready had the opportunity to do so.

CH ECHI, J., agrees with this dissenting opinion.

2(...continued)
is not a deficiency proceeding.

% I'ncludi ng respondent’s proposed changes from a taxpayer’s
self-assessed tax liability.



HALPERN, J., dissenting:

| nt roducti on

| cannot agree with the majority that the term “underlying
tax liability”, as used in section 6330(c)(2)(B), is to be
interpreted “as a reference to the anmounts that the Comm ssi oner
assessed for a particular tax period.” Myjority op. p. 11. \Wat
| believe to be a mstaken interpretation of the termleads the
majority to a “plain | anguage” reading of section 6330(c)(2)(B)
that would allow a taxpayer, at a section 6330 hearing, to
chal l enge the Government’s right to collect fromher the portion
of any tax that she had reported but failed to pay.

The neaning of the term“underlying tax liability” in
section 6330(c)(2)(B) is anbiguous. Because it is anbiguous, we
are entitled to exam ne extrinsic evidence to discern its
meani ng. The legislative history of section 6330(c)(2)(B) |eads
me to agree with respondent that, as used in that section, the
term“underlying tax liability” refers to liabilities asserted by
t he Conm ssioner that differ in amount fromliabilities self-
assessed by the taxpayer.! | conclude, therefore, that, at a
section 6330 hearing, a taxpayer may not chall enge the
Governnent’s right to collect fromher any reported but unpaid

t ax. For the reasons stated, | dissent.

1 The term “sel f-assessed” is sonmewhat of a misnoner in
that tax reported on a return is actually assessed by the
Comm ssioner. See sec. 6201(a)(1). | use the termin the
col | oqui al sense.
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1. Section 301.6330-1(e), Proced. & Adnin. Regs.

Before proceeding, it is necessary to comrent on the
majority’ s disposition of section 301.6330-1(e), Proced. & Adm n.
Regs., set forth in pertinent part on page 9 of the majority’s
opi nion. Subsection (e)(1l) of that regulation states quite
clearly that, at a section 6330 (Collection Due Process (CDP)
hearing), the taxpayer “may raise challenges to the existence or

amount of the tax liability specified on the CDP Notice * * * jf

the taxpayer did not receive a statutory notice of deficiency for
that tax liability or did not otherw se have an opportunity to
dispute that tax liability.” (Enphasis added.) See also
subsection (e)(3), QRA-E2 (simlar).2 The pertinent |anguage of
subsection (e)(1l) of the regulation is essentially the sane as
t he | anguage of section 6330(c)(2)(B) except that, in the
regulation, the term“tax liability specified on the CDP Notice”
is substituted for the term“underlying tax liability”. Thus,
the drafters of the regulation fixed the neaning of the term
“underlying tax liability” as “the tax liability specified on the
CDP Notice”.

As the majority recites, on March 19, 2002, respondent
issued to petitioners a final notice (CDP notice) stating that

petitioners owed tax, penalties, and interest (for 2002) totaling

2 Sec. 301.6320-1(e)(1), (3), RA-E2, Proced. & Adm n.
Regs., is simlar but relates to |iens rather than | evies.
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$222,315.34. Majority op. p. 3. The dispute here is over

whet her petitioners could challenge respondent’s right to coll ect
that debt (or at least the tax portion of it) at the section 6330
heari ng they subsequently requested. The regul ations under
section 6330(c)(2)(B) cited above appear to be dispositive of
that issue in petitioners’ favor. Surprisingly, however, neither
party nmentioned those provisions in their papers or oral argunent
W th respect to respondent’s notion for sunmary judgnment, and the
majority treats the provisions alnost as an afterthought,
proceedi ng to consi der whether the term “underlying tax
liability” means sonmething quite different than the nmeaning given
the termin the regulations. |[If respondent’s position in this
case is that the term“underlying tax liability” means
l[iabilities in excess of self-assessed liabilities, then that
position is directly contradicted by the neaning fixed for that
termin the regulations; i.e., “the tax liability specified on
the CDP Notice”. The majority has not even asked respondent to
explain that contradiction. To ne, the best course would be to
ask respondent to explain the contradiction and, perhaps, say:

“Oops!”® As a matter of judicial econony, we should attenpt to

3 Recently, by Chief Counsel Notice (CC 2002-043),
reprinted in Tax Notes Today, 2002 TNT 206-13, attorneys working
in the Ofice of Chief Counsel, Internal Revenue Service, were
rem nded that the office does not take positions in litigation
that are inconsistent with positions that the Comm ssioner has
taken in published guidance, including regulations.
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resolve the dispute in front of us on the basis of section
301.6330-1(e), Proced. & Adm n. Regs., if at all possible.

| continue with ny dissent because the anbiguity that
afflicts the statute also afflicts the regulation, and respondent
may say “Qops!” only because the regul ati on does not say what he
wants it to say, and the Secretary may try to anmend it, in which
case the majority’ s anal ysis becones rel evant.

[11. Section 6330

A. | nt r oducti on

The majority adequately describes the general operation of
section 6330. Majority op. pp. 7-8. Putting aside section
301.6330-1(e), Proced. & Adm n. Regs., the question presented is
whet her respondent’s Appeals Ofice could, pursuant to section
6330(c)(2)(B), refuse to allow petitioners to challenge their
obligation to pay the anount of tax that they had reported but
not paid (the unpaid tax).* It is clear (and respondent does not
suggest otherwi se) that petitioners did not receive a statutory

notice of deficiency with respect to the unpaid tax.® Nor does

4 Cenerally, when a return of tax is nade and an anount of
tax is shown on the return, the person making the return shall,
W t hout assessnent or notice and demand, pay such tax at the tine
and place the returnis filed. Sec. 6151(a).

5 As used in sec. 6330(c)(2)(B), the term*“statutory notice
of deficiency” refers to the means by which, in the case of
certain taxes (including the incone tax), the IRS notifies a
person that it has determ ned a deficiency in that person’s tax.
See sec. 6212. In the context of those taxes, the term

(continued. . .)
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respondent argue that petitioners otherw se had an opportunity to
di spute the unpaid tax within the neani ng of section
6330(c)(2)(B).® Rather, respondent’s contention that
petitioners’ obligation to pay the unpaid tax is not properly at
issue is based on his position that, as used in section
6330(c)(2)(B), the term“underlying tax liability” is properly
interpreted to refer only to anmounts asserted by the Internal
Revenue Service (IRS) in excess of the anmpbunt of tax reported by
t he taxpayer on her return. |In the context of the incone tax,
t hat anmount woul d generally correspond to the amount of any
deficiency assessed by the Conm ssioner and woul d excl ude any
anount of self-assessed tax (such as the unpaid tax here in
issue). As previously discussed, the majority interprets the
term*“underlying tax liability” in section 6330(c)(2)(B) to nmean

“the anounts that the Comm ssioner assessed for a particular tax

5(...continued)
“deficiency” essentially neans the anount by which a person’s tax
liability exceeds the tax shown on the person’s return. See sec.
6211(a).

6 Respondent’s regul ations provide: “An opportunity to
dispute a liability includes a prior opportunity for a conference
w th Appeals that was offered either before or after the
assessnent of the liability.” Sec. 301.6330-1(e)(3), QA-E2,
Proced. & Admn. Regs. Wthout regard to sec. 6330(c)(2)(B), a
t axpayer’s subsequent di savowal of a reported and assessed, but
unpaid, incone tax liability amunts to an informal claimfor
abatenent. See Fayeghi v. Conm ssioner, T.C Meno. 1998-297,
affd. 211 F.3d 504 (9th G r. 2000). Because such a claimhas no
formal procedural significance, see sec. 6404(b), presumably it
is not subject to the Appeal s process.
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period” (sonetimnmes, sinply, assessed amounts). Thus, for the
majority, in the context of a tax that is subject to the
deficiency procedures (such as the incone tax), the term
“underlying tax liability” neans the sumof (1) any self-assessed
tax plus (2) any deficiency assessnent. 1d. pp. 11-12.°

| agree with the majority that the term “underlying tax
l[Tability” must be interpreted “in context”, Id. p. 11, and only
add, as stated by the Court of Appeals for the Fifth Crcuit:

However, even apparently plain words, divorced fromthe

context in which they arise and in which their creators

intended themto function, may not accurately convey

the neaning the creators intended to inpart. It is

only, therefore, within a context that a word, any

word, can conmmuni cate an i dea.

Leach v. FDIC, 860 F.2d 1266, 1270 (5th Gr. 1988).

B. Lanquage of Section 6330(c)(2)(B)

Section 6330(c)(2)(B) provides:

(B) Underlying liability. The person may al so
rai se at the hearing challenges to the exi stence or
anmount of the underlying tax liability for any tax
period if the person did not receive any statutory

" On p. 12, the npjority states: “In the present case,
petitioners’ underlying tax liability consists of the anount that
petitioners reported due on their tax return along with statutory
interest and penalties.” Since petitioners paid a portion of the
anount they reported due on their return, it would seemthat, for
the myjority, the term*®“underlying tax liability” includes both
paid and unpai d assessnents of tax. The majority does not say
whet her, under sec. 6330(d)(1), we have the authority to order a
refund. | do not see how we do, since our jurisdiction under
that section is to review the Conm ssioner’s determ nation to
proceed with collection of a given amount. To the extent that
Chi ef Judge Wells, in his concurring opinion, suggests to the
contrary, | disagree.
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notice of deficiency for such tax liability or did not

ot herwi se have an opportunity to dispute such tax

liability.

Having determned as a first step that the term “underlying
tax liability” means assessed anmounts, the majority proceeds as a
second step to find the plain neaning of section 6330(c)(2)(B)
wi t hout adequately considering whether the phrasing of that
provi sion contradi cts such nmeani ng. Thus, consider the neaning
of section 6330(c)(2)(B) with respect to the follow ng
hypot heti cal taxpayer if, as the mgjority would have it, the term
“underlying tax liability” nmeans assessed anbunts. The taxpayer
files a return but fails to pay the $100 tax shown on that
return, which tax is assessed by the Conm ssioner (the return
assessnent). Subsequently, the Conm ssioner determ nes that
additional tax of $50 is due and sends the taxpayer a notice of
deficiency in that amount, which the taxpayer receives and
ignores, resulting in a subsequent assessnent of $50 (the notice
assessnent). The taxpayer’s total (conposite) liability is
$150.8 |If, at a section 6330 hearing, the taxpayer attenpts to
chal | enge the Conmmissioner’s right to collect the $150 liability,
and if the taxpayer’s underlying tax liability equates to the
assessed anounts, then does not the plain | anguage of section

6330(c)(2)(B) dictate that the taxpayer can chall enge both the

8 For an exanple of a conposite liability where the
t axpayer did not ignore the notice of deficiency, see Fayeghi v.
Commi ssi oner, supra.
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return assessnment and the notice assessnent ($150) (i.e., because
the taxpayer did not receive a notice of deficiency “for” the
conposite liability of $150)? Yet the majority would reach the
opposite conclusion, i.e., the hypothetical taxpayer could
chal | enge neither assessnent, on the basis that the hypothetical

t axpayer “was afforded a prior opportunity to challenge such [the
conposite] liability under the deficiency procedures.” Mijority
op. p. 12. It is not clear to me how, under the deficiency
procedures, a taxpayer can challenge a return assessnent that she

has not paid. See, e.g., O Connor v. Conm ssioner, T.C Meno.

1992-410 (Tax Court cannot enter a decision determning an
over paynment of assessed tax where the assessed tax has not been
pai d; section 6404(b) forestalls forced abatenent of any assessed
i ncone tax, and “we know of no basis upon which we could hold
that petitioner is entitled to credits for any anmounts assessed
but not paid’).

Al ternatively, the mgjority could stick with its
interpretation of the term*“underlying tax liability” as assessed
anounts and interpret the term*®“if” in section 6330(c)(2)(B) to

nmean “to the extent”.® That, however, would be an abandonnent of

° Viz, “The person may al so raise at the hearing chall enges
to the existence or anount of the underlying tax liability for
any tax period to the extent [as opposed to “if”] the person did
not receive any statutory notice of deficiency for such tax
liability or did not otherw se have an opportunity to dispute
such tax liability.”




its “plain | anguage” claim

Finally, the majority m ght decide that the neaning of the
term“underlying tax liability” is not fixed; i.e., it does not
al ways nean all assessed anobunts. Thus, e.g., in the case of a
conposite liability, the underlying tax liability m ght be
exclusive of the deficiency if the deficiency was the subject of
a notice assessnent (or the taxpayer otherw se had an opportunity
to dispute the deficiency!) and inclusive of the deficiency in
all other instances. Under that argunent, in the exanple used
above, the underlying tax liability would be $100, since the
deficiency of $50 was the subject of a notice assessnent. |f,
i nstead, the taxpayer had not received the notice of deficiency
and did not otherw se have an opportunity to dispute the
deficiency, then the underlying tax liability would be $150. The
result under that alternative approach is simlar to the result
reached under respondent’s interpretation in that (at least in
sonme circunstances) the term“underlying tax liability” neans

sonet hing other than the total assessnents nade by the

10 A taxpayer woul d have “ot herwi se had an opportunity to
di spute” (and woul d therefore be precluded fromchallenging at a
sec. 6330 hearing) such anobunt w thout having received a notice
of deficiency if, for exanple, follow ng the Conm ssioner’s
exam nation of her incone tax return and determ nation of a
deficiency in tax, the taxpayer had executed a wai ver of
restrictions on assessnent and collection, thus nmaking it
unnecessary for the Conm ssioner to mail to her a notice of
deficiency. See Aguirre v. Conmm ssioner, 117 T.C 324, 327
(2001).
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Comm ssioner for the taxable period. Froma “plain nmeaning”
standpoi nt, such a reading of the statute would seemto be no
nore preferable than respondent’s interpretation. Indeed, the
benefit of respondent’s interpretation (i.e., that the term
“underlying tax liability” in section 6330(c)(2)(B) refers only
to that portion of the underlying tax liability that the taxpayer
failed to report) is that it does not in nbst cases require
mental gymmastics to square such termw th the remaining | anguage
of the section.!

Based on the foregoing, | amsatisfied that the term
“underlying tax liability”, as used in section 6330(c)(2)(B), is
susceptible to nore than one reasonable interpretation.? W my
therefore | ook beyond the | anguage of the provision in our

endeavor to discern Congress’ s purpose.

1O course, if it turns out that respondent’s
interpretation is actually that the termequates to “the tax
liability specified on the CDP Notice” (which is the termused in
sec. 301.6330-1(e)(1), (3), Proced. & Adm n. Regs.), then such
interpretation presents simlar anbiguities to those discussed in
t he text.

2| n Washington v. Conmi ssioner, 120 T.C. 114, 127 (2003)
(Hal pern, J., concurring), wthout benefit of a consideration of
the |l egislative history discussed below, |I concluded that the
term*“underlying tax liability”, as used in sec. 6330(c)(2)(B)
means the tax on which the Conm ssioner based his assessnent
(whet her shown on the return or determ ned by the Comm ssioner).
| have since changed ny m nd.
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C. Extrinsic Interpretive Aids

1. Use of the Term El sewhere in the Section

Besi des appearing in section 6330(c)(2)(B), the term
“underlying tax liability” appears in section 6330(d)(1).%*
Section 6330(d) (1) provides:

SEC. 6330(d)(1). Judicial Review of Determnation.
—- The person [the subject of a section 6330
determ nation] may, within 30 days of a determ nation
under this section, appeal such determ nation --

(A) to the Tax Court (and the Tax Court shal
have jurisdiction with respect to such matter); or

(B) if the Tax Court does not have
jurisdiction of the underlying tax liability, to a
district court of the United States.

We have interpreted section 6330(d)(1) to nean that we have
jurisdiction in section 6330 cases involving the types of taxes,
e.g., incone, estate, and gift taxes, that we normally may
consi der, regardl ess of whether the section 6330 case in front of
us involves a deficiency in such taxes. See Landry v.

Comm ssioner, 116 T.C. 60, 62 (2001). Under that interpretation,

the term“underlying tax liability” means “the type of tax at

i ssue”. Neither petitioner nor respondent argues for that

13 As pertinent to this proceedi ng, both provisions
originated wwth the addition of sec. 6330 to the Internal Revenue
Code by the Internal Revenue Service Restructuring and Reform Act
of 1998, Pub. L. 105-206, sec. 3401(b), 112 Stat. 747.

4 |In Katz v. Conm ssioner, 115 T.C. 329, 339 (2000), we
interpreted the term“underlying tax liability” in sec.
6330(d) (1) (B) as including “any anounts owed by a taxpayer

(continued. . .)
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meaning in this case; indeed, such interpretation nmakes little
sense in the context of section 6330(c)(2)(B). Accordingly, we
cannot resolve this case on the basis of the neaning of the term
“underlying tax liability” as used in section 6330(d)(1)(B)
(which, in any event, the majority does not nention).?®

2. Legislative History of Section 6330(c)(2)(B)

Section 6330 was added to the Internal Revenue Code by the
I nt ernal Revenue Service Restructuring and Reform Act of 1998
(the Act), Pub. L. 105-206, sec. 3401(b), 112 Stat. 747. HR
2676, 105th Cong., 2d Sess. (1998) (H R 2676), is the bill that,
when enacted, becane the Act. As passed by the House of
Representatives, H R 2676 did not contain any version of section
6330. Section 6330 was added by a Senate anendnent to H R 2676

(the Senate amendnent). See H R 2676, sec. 3401(b), 105th

¥4(...continued)
pursuant to the tax laws”. As that statenent was not necessary
to resolve the case (the case did not involve self-assessed
anpunts), it is dicta that does not control this case.

15 The term“underlying tax liability” also appears in sec.
6311, which deals with the paynent of taxes by commercially
acceptable neans. In relevant part, sec. 6311(d)(3)(A) provides
that “a paynent of internal revenue taxes * * * by use of a
credit card shall not be subject to section 161 of the Truth in
Lending Act * * * if the error alleged by the person is an error
relating to the underlying tax liability”. Sec. 6311(d)(3)(B)
provides a simlar rule with respect to paynents nade by debit
cards. Those provisions were added to the Internal Revenue Code
by the Taxpayer Relief Act of 1997, Pub. L. 105-34, sec. 1205(a),
111 Stat. 995. It is by no neans apparent that Congress intended
the sanme neaning to apply for purposes of sec. 6311(d)(3) and
sec. 6330(c)(2)(B)
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Cong., 2d Sess. (1998), 144 Cong. Rec. $4163 (daily ed. My 4,
1998). The Senate anendnent provides w thout qualification that,
at a CDP hearing, taxpayers can raise “challenges to the
underlying tax liability as to existence or amount”. 1d. In
response to the Senate anmendnent, Adm nistration officials
expressed concern over the breadth of the proposed appeal rights,
noti ng, anmong ot her concerns, that, under the Senate anendnent,
t axpayers could chal |l enge even sel f-assessed (i.e., reported)
anounts at CDP hearings. See Statenent of Admi nistration Policy,
O fice of Managenent and Budget (May 5, 1998), reprinted in Tax
Not es Today, 98 TNT 87-18 (May 6, 1998); letter fromthe Hon.
Robert E. Rubin, Secretary of the Treasury, to the Hon. WIIliam
Archer, Chairman, Commttee on Ways and Means, U.S. House of
Representatives (June 2, 1998), reprinted in Daily Tax Report,
112 DTR at L-3 (June 11, 1998) (Departnent of Treasury views).1®

The limting | anguage found in section 6330(c)(2)(B)
originated in the conference agreenent on HR 2676. Wile the
acconpanying commttee report (the conference report), H Conf.
Rept. 105-599, at 265-266 (1998), 1998-3 C.B. 747, 1019-1020,

reveal s neither the inpetus for, nor the intended effect of, the

16 See also letter fromL. Anthony Sutin, Acting Assistant
Attorney General, to the Hon. Wlliam V. Roth, Jr., Chairnman,
Comm ttee on Finance, U S. Senate, and the Hon. WIIliam Archer,
Chai rman, Committee on Ways and Means, U.S. House of
Representatives (June 8, 1998), reprinted in Daily Tax Report,
112 DTR at L-7 (June 11, 1998) (Departnent of Justice views).
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change to the Senate anendnent reflected in section
6330(c)(2)(B), it is reasonable to infer that the conferees were
responding, at least in part, to the stated concerns of
Adm nistration officials and did not intend the result reached by
the majority.

The foregoing inference is supported by other |anguage in
the conference report. Regarding the scope of the section 6330
hearing, the report provides: “However, the validity of the tax
liability can be challenged only if the taxpayer did not actually
receive the statutory notice of deficiency or has not otherw se
had an opportunity to dispute the liability.” [d. at 265, 1998-3
C.B. at 1019 (enphasis added). That | anguage suggests that
Congress did not intend to allow challenges to the Conm ssioner’s
right to collect the unpaid tax liability in those instances in
whi ch the taxpayer’s nonreceipt of a statutory notice of
deficiency is solely attributable to the fact that the
Comm ssioner did not determne a deficiency in the first place.
Rat her, the reference to “actual” receipt of “the” notice of
deficiency suggests that, in the case of taxes subject to the
deficiency procedures, such as the incone tax, Congress was
targeting the situation in which, although the Comm ssioner
determ ned a deficiency and properly issued a statutory notice of
deficiency, the taxpayer did not actually (or constructively, see

Sego v. Comm ssioner, 114 T.C. 604, 611 (2000)) receive that
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noticel” and therefore did not have a realistic opportunity to
chal | enge the proposed deficiency in the Tax Court.®® That
interpretation is consistent with respondent’s position that the
term*“underlying tax liability”, as used in section
6330(c)(2)(B), does not include self-assessed anounts.

| V. Concl usi on

| conclude that section 6330(c)(2)(B), describing the
l[imted circunstances in which a taxpayer may chal |l enge the
exi stence or anount of the underlying tax liability at a section
6330 hearing, does not allow the taxpayer to chall enge her

obligation to pay any reported but unpaid tax.!® Accordingly,

7 I'n informal remarks, one Treasury official specifically
identified that situation as the proper focus of any expanded
appeal rights. See Hol nes, “Proposed Taxpayer Ri ghts Changes
Questioned by Treasury Attorney Rizek”, 74 Daily Tax Rept. at G 3
(Apr. 17, 1998); see also Donnoyer, “Treasury Still lgnoring IRS
ReformBill’s Controversial Elenents,” 78 Tax Notes 411
(describing Associate Tax Legi sl ative Counsel Rizek as “one of
Treasury’s chief negotiators during the drafting of the IRS
reformbill”).

8 A notice of deficiency nmailed to a taxpayer’s “Il ast
known address” is sufficient to commence the usual 90-day period
during which the taxpayer may petition the Tax Court for a
redeterm nation of the deficiency, regardless of whether the
taxpayer actually receives the notice. See, e.g., Frieling v.
Comm ssioner, 81 T.C. 42, 52 (1983); Tatumv. Conm ssioner, T.C
Meno. 2003-115 n.4; see also sec. 6212(b); sec. 301.6212-2,
Proced. & Adm n. Regs.

19 1 acknow edge that such conclusion is at odds with dicta
appearing in prior reports of the Court, which reflect
concessi ons made by the Conmm ssioner. See Craig v. Conm Ssioner,
119 T.C. 252, 261 (2002) (Conmm ssioner conceded that taxpayer was
entitled to dispute self-assessed liability at CDP hearing);

(continued. . .)
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putting aside section 301.6330-1(e)(1), (3), Proced. & Adm n.
Regs., the reported but unpaid tax here in question is not

properly at issue.?

19C. .. continued)
Hof f man v. Conm ssioner, 119 T.C 140, 145 (2002) (sane in the
context of interest and penalties attributable to a self-assessed

liability).

20 That is not to say that, at a sec. 6330 hearing, a
t axpayer may not show that she has no liability (or a reduced
ltability) for a deficiency properly before the Appeals Ofice
pursuant to sec. 6330(c)(2)(B) on account of erroneous itens on
her return (or, indeed, itens, e.g., overlooked deductions, not
on her return). The question is whether, during a sec. 6330
heari ng, a taxpayer has the right to challenge her obligation to
pay any anount shown on her return but remaining unpaid (she does
not). The absence of such a right, however, does not foreclose
t he taxpayer fromsubmtting an anended return or, upon paynent,
filing a claimfor refund.
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CH ECHI, J., dissenting in part and concurring in part: |
di ssent fromthe holding and rationale of the majority opinion.
| concur with the majority opinion only to the extent that the
majority opinion results in allow ng petitioners to challenge the
exi stence or the anmount of the tax liability specified in the
final notice--notice of intent to |l evy and notice of your right
to a hearing (notice of intent to levy) with respect to their
t axabl e year 2000.! The foregoing result is the only proper
result in the instant case because the foll ow ng regul ati ons,
whi ch bind respondent, require it:

(e) Matters considered at CDP hearing--(1) In

general. * * * The taxpayer also may raise chall enges

to the existence or anount of the tax liability

specified on the COP Notice for any tax period shown on

the CDP Notice if the taxpayer did not receive a

statutory notice of deficiency for that tax liability

or did not otherw se have an opportunity to dispute
that tax liability. * * *

* * * * * * *

(3) Questions and answers. The questions and
answers illustrate the provisions of this paragraph (e)
as follows:

* * * * * * *

The notice of intent to levy specified that petitioners had
atotal tax liability for 2000 of $222,315.34. That liability
consisted of the tax due, penalties, and interest thereon,
totaling $213,495, which petitioners reported in their Federal
incone tax return for 2000 that they filed on or about Cct. 18,
2001, and which respondent assessed, plus any penalties as well
as interest on the total liability accruing after Cct. 18, 2001,
and before Mar. 19, 2002, the date on which respondent issued the
notice of intent to levy with respect to petitioners’ taxable
year 2000.
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Q E2. Wuen is a taxpayer entitled to chall enge
the existence or ampbunt of the tax liability specified
in the CDP Notice?

A-E2. A taxpayer is entitled to challenge the
exi stence or anount of the tax liability specified in
the CDP Notice if the taxpayer did not receive a
statutory notice of deficiency for such liability or
di d not otherw se have an opportunity to dispute such
liability. * * * [Sec. 301.6330-1(e)(1), (3) A-E2,
Proced. & Adm n. Regs.; enphasis added.]

HOLMES, J., agrees with this dissenting in part and
concurring in part opinion.



