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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GALE, Judge: Respondent determi ned a deficiency of $13, 248
and a section 6662(a) accuracy-related penalty of $2,650 with

respect to petitioner’s 2003 Federal incone tax.
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After a concession,! the issues for decision are:
(1) Whet her $65,000 petitioner received in 2003 in connection
with a nmediation agreement with his forner enployer is includible
in gross income; and (2) whether petitioner is liable for a
penal ty under section 6662(a).

Unl ess otherw se noted, all section references are to the
I nt ernal Revenue Code of 1986, as in effect for the year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure. All dollar ambunts have been rounded to
t he nearest dollar.

FI NDI NGS OF FACT

Sonme of the facts have been stipul ated and are incorporated
by this reference. At the tine the petition was fil ed,
petitioner resided in New Hanpshire.

Petitioner’s Enploynent at the Mrrell Corp.

Petitioner was an enpl oyee of the Mirrell Corp., which
operated an anusenent park called Story Land near North Conway,
New Hanpshire, for approximately 30 years. |In that capacity he
provided financial, admnistrative, and supervisory services,
first under the direction of Story Land s original owner and

f ounder and then under the direction of the founder’s son, R

Petitioner has conceded that he failed to report $100 in
interest inconme for 2003.
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Stoning Morrell, Jr. (M. Mrrell, also referred to herein as
Stoney Morrell).

Sonmetinme in 1998 or 1999 petitioner began having di sputes
with certain enployees of Story Land that eventually led to an
estrangenent between petitioner and M. Mrrell. As a result of
his difficulties at work, petitioner becane anxi ous and
depressed. In 1999 petitioner sought treatnent froma
psychol ogi st, which extended to the fall of 2006. The
psychol ogi st al so sought to nedi ate the enpl oynent di spute on
petitioner’s behalf during 2000, to no avail.

Petitioner’'s Term nati on

In the fall of 2000 the Morrell Corp. fired petitioner.
Petitioner strongly believed that his dism ssal was unjustified.

I n August 2002, still aggrieved over the circunstances of
his term nation, petitioner nailed a series of letters to M.
Morrell and two Story Land enpl oyees which the recipients
perceived as threatening violence. M. Mrrell and the two
enpl oyees obtained tenporary restraining orders agai nst
petitioner froma State court. Local newspapers published
detail ed accounts concerning the allegedly threatening letters
and the issuance of the restraining orders. In petitioner’s view
the clains underlying the restraining orders were exaggerated and

unfounded. Petitioner believed that the adverse publicity,
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coupled with his earlier dismssal, had ruined his reputation and
his ability to find gainful enploynent in the area.
Medi ati on

At a hearing on the status of the restraining orders the
presi di ng judge suggested that M. Mrrell and petitioner engage
in professional nediation to resolve their differences. A
day-1ong session with a nediator was conducted. The nedi ation
session culmnated in a nediation agreenent; it has been
stipulated that the purpose of the nediation agreenent was “to
resolve inter alia ‘a painful and questionable term nation’ by
the Morrell Corporation.”

Medi ati on Agr eenent

The agreenent, executed on March 28, 2003, by petitioner and
by M. Mrrell on behalf of the Mirrell Corp., provided in
pertinent part:

1. Stoney Morrell’s restraining order against * * *

[ petitioner] shall be dismssed. Mrian Onen and Nancy
Porat h have each indicated that they will also dismss their
restraining orders as a result of this agreenent.

2. Peter Malia [Morrell Corp.’s counsel] shall fax the
agreed upon joint press release to the Conway Daily Sun on
April 8, 2003. Neither party shall have any further comrent
to the press. However, both parties reserve the right to
respond--in witing or verbally--to factual inaccuracies
printed in the press, but agree to provide any witten
comments to Peter Malia, and to discuss the sane with Peter
Malia, and to allow Peter Malia tinme to discuss the sane
with the other party, prior to dissem nating such a
correction to the press.

3. In order to provide * * * [petitioner] with resources
to enhance his enpl oynment opportunities, maintain his health
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i nsurance, and/or enhance his ability to relocate, the
Morrell Corporation will pay, by check, the sum of

$65, 000. 00 (gross) subject to all applicable state and
federal taxes.

4. I n exchange for the consideration set forth in #3
above, * * * [petitioner] agrees to rel ease and forever

di scharge the Morrell Corporation, its owners, enployees and
agents, fromany and all clains and causes of action that he
had in the past or may now have in any way related to or
arising out of his enploynent and its term nation. The
Morrell Corporation agrees to release and forever discharge
* * * [petitioner] fromany clains that could arise out of
the restrai ning order docketed as 02-Cv-127.

Settl enent Paynent

The Morrell Corp. issued a check to petitioner for $60,028
on April 2, 2003, which petitioner endorsed and cashed shortly
thereafter. The Morrell Corp. took the position that the $65, 000
it agreed to pay petitioner pursuant to the nmedi ati on agreenent
was taxabl e wages. It subsequently issued petitioner a Form W2,
Wage and Tax Statenment, for 2003, which |isted wages of $65, 000
and wi t hhol dings in the anbunts of $4,030 and $943 for Soci al
Security and Medicare, respectively. The Form W2 was addressed
to petitioner’s residence in North Conway, New Hanpshire.

Through the time of the execution of the nediation agreenent
petitioner did not bring to the attention of M. Mrrell or the
medi at or any nedi cal probl ens he was experiencing or seek
conpensation for any nedi cal expenses other than identifying his

need to maintain health insurance coverage.



Subsequent ©Medi cal Care

In 2005 petitioner received nedical treatnment for sleeping
probl ens that he attributed to depression. |In 2006 petitioner
recei ved nedical treatnent for elevated bl ood sugar |evels, which
petitioner attributed to “increased stress and sone enoti onal
i ssues over the past few years”.

Petitioner’'s 2003 Return

Petitioner did not consult an accountant, |awer, or other
professional as to the proper treatnment of the nediation proceeds
on his 2003 Federal inconme tax return. Petitioner did not report
on the 2003 return any anount he received pursuant to the
medi ati on agreenent.

Noti ce of Deficiency

Respondent mail ed petitioner a notice of deficiency in which
he determ ned that petitioner failed to report $65,000 in wage
income fromthe Morrell Corp. for 2003. Respondent further
determ ned that petitioner was liable for a $2, 650
accuracy-rel ated penalty under section 6662(a) for 2003.
Petitioner tinely filed a petition for redeterm nation.

OPI NI ON

Unreported | ncone

We first decide whether petitioner nmust include in his 2003
gross incone the proceeds he received fromthe Mrrell Corp.

pursuant to the nedi ation agreenent. Petitioner contends that
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t he proceeds are excludable fromgross i nconme under section
104(a) (2) because they were conpensation for injuries he suffered
because of a wongful term nation and subsequent defamation by
the Morrell Corp., including injury to his health. Respondent
counters that petitioner is not entitled to exclude the proceeds
under section 104(a)(2) because the Mdrrell Corp. did not nake

t he paynent on account of physical injuries but intended the
paynment to be treated as taxabl e wage incone.

Respondent’s determ nations in the notice of deficiency are
presuned correct, and petitioner bears the burden of proving that
the determnations are in error. See Rule 142(a); Wlch v.

Hel vering, 290 U.S. 111, 115 (1933).2

Cenerally, gross incone includes all incone from whatever
source derived. See sec. 61(a); sec. 1.61-1(a), Inconme Tax
Regs. Wile section 61(a) broadly applies to any accession to
weal th, statutory exclusions fromgross incone are to be narrowy

construed. See Commi ssioner v. Schleier, 515 U. S. 323, 328

(1995); United States v. Burke, 504 U. S. 229, 233 (1992);

Conm ssioner v. denshaw dass Co., 348 U S. 426, 431 (1955).

Petitioner nmust bring hinself within the clear scope of any

statutory exclusion. See Comm ssioner v. Schleier, supra at

336-337; United States v. Burke, supra at 233.

2Petitioner has not clained or shown entitlenment to a shift
in the burden of proof under sec. 7491(a).



- 8 -

The statutory exclusion at issue appears in section
104(a)(2). Before it was anended by the Small Business Job
Protection Act of 1996 (SBJPA), Pub. L. 104-188, sec. 1605(a),
110 Stat. 1838, section 104(a)(2) excluded from gross inconme
anounts recei ved on account of personal injuries or sickness.
The reference to personal injuries or sickness included
“nonphysical injuries to the individual, such as those affecting

enptions, reputation, or character”. United States v. Burke,

supra at 235 n.6; see Robinson v. Comm ssioner, 102 T.C 116,

125-126 (1994), affd. in part and revd. in part on another issue
70 F.3d 34 (5th Gir. 1995).

The SBJPA anended section 104(a)(2) to exclude from gross
i ncone “the anobunt of any danages (other than punitive damages)
recei ved (whether by suit or agreenent and whether as |unp suns
or as periodic paynents) on account of personal physical injuries
or physical sickness”. SBJPA sec. 1605(a) (enphasis added). The
SBJPA al so anended section 104(a) by adding the follow ng flush
| anguage: “For purposes of paragraph (2), enotional distress
shall not be treated as a physical injury or physical sickness.
The precedi ng sentence shall not apply to an anount of damages
not in excess of the anount paid for nedical care * * *
attributable to enotional distress.” 1d. sec. 1605(b). The
f oregoi ng anmendnents are effective generally for anounts received

after August 20, 1996. See id. sec. 1605(d), 110 Stat. 1839.
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Taken together, the SBJPA anmendnents elimnate the section
104(a) (2) exclusion for damages received on account of enotional
distress (1) unless the enotional distress is attributable to a
physi cal injury or physical sickness, or (2) except to the extent
t he damages do not exceed anmounts paid for nedical care
attributable to enotional distress. The legislative history
confirms this view.

The House bill [followed in the conference bill]
provi des that the exclusion fromgross incone only applies
to damages recei ved on account of a personal physical injury
or physical sickness. * * *

The House bill also specifically provides that
enpotional distress is not considered a physical injury
or physical sickness.® Thus, the exclusion from gross
i ncone does not apply to any danages received (ot her
than for nedical expenses as discussed bel ow) based on
a claimof enploynent discrimnation or injury to
reputati on acconpani ed by a claimof enotional
di stress. Because all danages received on account of
physi cal injury or physical sickness are excludable
fromgross incone, the exclusion fromgross incone
applies to any danmages received based on a clai m of
enptional distress that is attributable to a physi cal
injury or physical sickness. |In addition, the
exclusion fromgross incone specifically applies to the
anount of damages received that is not in excess of the
anmount paid for nedical care attributable to enotiona
di stress.

Tt Ts intended that the termenotional distress includes

synptons (e.g., insomia, headaches, stonach di sorders)

which may result from such enotional distress. [H Conf.

Rept. 104-737, at 301 (1996), 1996-3 C.B. 741, 1041.]

In interpreting section 104(a)(2) the Supreme Court has held
t hat damages are excludable from gross i ncone where a taxpayer

proves (1) the underlying cause of action giving rise to the
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recovery is based on tort or tort type rights and (2) the damages
were recei ved on account of personal injuries or sickness. See

Conmi ssi oner v. Schleier, supra at 336-337. Lower courts have

applied the foregoing two-pronged test from Schleier in
interpreting section 104(a)(2) as amended in 1996. See Lindsey
v. Conm ssioner, 422 F.3d 684, 688 (8th G r. 2005), affg. T.C

Meno. 2004-113; Goode v. Commi ssioner, T.C Meno. 2006-48; Shaltz

v. Conm ssioner, T.C. Menob. 2003-173; Henderson v. Conmi Ssioner,

T.C. Meno. 2003-168, affd. 104 Fed. Appx. 47 (9th G r. 2004).
Accordingly, the second prong of the Schleier test now requires a
t axpayer to prove that the damages were received on account of

personal physical injuries or physical sickness. See Lindsey v.

Conmi ssi oner, supra; Goode v. Conmi ssioner, supra; Shaltz v.

Conmi ssi oner, supra; Henderson v. Conmi SSioner, supra. Mbr eover,

sati sfaction of the second prong requires the taxpayer to show “a
di rect causal |ink” between the damages received and the physical

injury or sickness sustained. Lindsey v. Conm ssioner, supra at

688; see also Banaitis v. Conm ssioner, 340 F.3d 1074, 1080 (9th

Cr. 2003), affg. in part and revg. in part on another issue T.C.

Meno. 2002-5, revd. sub nom Commi ssioner v. Banks, 543 U. S. 426

(2005).
When determ ning the tax consequences of a paynment nade
pursuant to a settlenment agreenent, it is the nature of the

underlying claim not its validity, that determ nes whether the



- 11 -
paynent was received on account of a tort type claimfor personal

injuries. See United States v. Burke, 504 U. S. at 237; Threlkeld

v. Comm ssioner, 87 T.C 1294, 1297 (1986), affd. 848 F.2d 81
(6th Cr. 1988); dynn v. Conm ssioner, 76 T.C 116, 119 (1981),

affd. wi thout published opinion 676 F.2d 682 (1st G r. 1982). In
seeking the nature of the underlying claim the court should
consider “*In |lieu of what were the danages awarded?’” Robi nson

v. Conm ssioner, supra at 126 (quoting Raytheon Prod. Corp. v.

Commi ssi oner, 144 F.2d 110, 113 (1st Cr. 1944)) (enphasis added

i n Robinson), affg. 1 T.C. 952 (1943).

The determ nation of the nature of the underlying claimis a
guestion of fact which is determ ned by considering the agreenent
inlight of all the facts and circunstances, including the
claims characterization under applicable State | aw, the evidence
mar shal ed, the argunents nade by the parties, and the intent of

t he payor of the settlenment. See Threlkeld v. Conm ssioner,

supra at 1306; Burditt v. Conm ssioner, T.C Meno. 1999-117

(citing Robinson v. Conm ssioner, supra at 127); see also G oss

v. Comm ssioner, T.C Meno. 2000-342. Paranmount to this inquiry

is the payor’s intent in making the settlenent paynent. See

Knuckles v. Comm ssioner, 349 F.2d 610, 613 (10th G r. 1965),

affg. T.C. Meno. 1964-33; Robinson v. Conm ssioner, 102 T.C at

127.
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If the settlenent agreenent expressly allocates the
settl enment between tort type personal injury damages and ot her
damages, it wll be respected for tax purposes to the extent that
the parties entered into the agreenent in an adversarial context

at arms length and in good faith. See Robinson v. Conm Ssioner,

supra at 127. Absent an express allocation in the settl enent
agreenent, the nost inportant consideration is the payor’s intent

in maki ng the paynent. See Delaney v. Conm ssioner, 99 F.3d 20,

24 (1st Gr. 1996), affg. T.C Meno. 1995-378; Knuckles v.

Conmi ssi oner, supra at 613; Metzger v. Commi ssioner, 88 T.C. 834,

847-848 (1987), affd. w thout published opinion 845 F.2d 1013 (3d
Cr. 1988); Cerard v. Comm ssioner, T.C Meno. 2003-320; G 0SS V.

Conmi Ssi oner, supra.

A. Were the Underlving dainse Gving R se to the
Proceeds Based on Tort or Tort Type Ri ghts?

We find petitioner neets the first prong of the Schleier
test, having had tort type clains against the Muxrrell Corp. for
wrongful term nation and defamation at the tinme the nmedi ation

agreenment was executed.?

The State of New Hanpshire recogni zes tort clains based on
both wrongful term nation, see Hutton v. Essex Goup, Inc., 885
F. Supp. 331, 332 (D.N.H 1994); Porter v. Gty of Manchester,
849 A 2d 103, 114 (N.H 2004); doutier v. Geat Atl. & Pac. Tea
Co., 436 A 2d 1140, 1143 (N. H 1981), and defamati on, see Miss v.
Canp Peni gewassett, Inc., 312 F.3d 503, 507 (1st Cir. 2002);
| ndep. Mech. Contractors, Inc. v. Gordon T. Burke & Sons, Inc.,
635 A . 2d 487, 492 (N H 1993).
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The stipulations establish that the nedi ati on agreenent was
entered into to resolve a “questionable term nation” by the
Morrell Corp. Petitioner testified credibly as to his view that
his abrupt termnation after 30 years’ enploynment was unjustified
and that his termnation and the unfavorabl e newspaper coverage
of the restraining orders destroyed his reputation in the
coormunity. Finally, the nediation agreenment was conditioned upon
petitioner’s release of all clainms against the Mourrell Corp. (and
its owners, enployees and agents) “in any way related to or
arising out of his enploynent and its term nation.”

On these facts, we are satisfied that petitioner had
underlying clains based on tort or tort type rights. He
therefore satisfies the first prong of the Schleier test.

B. Were the Proceeds Recei ved on Account of
Personal Physical Injuries or Physical Sickness?

The second prong of the Schleier test requires that the
amounts to be excluded fromincone be received on account of
personal physical injuries or physical sickness. As noted, to
satisfy this prong petitioner nust show a direct causal |ink
bet ween t he damages received and a personal physical injury or
si ckness sust ai ned.

Wil e the nmedi ati on agreenent does not contain express
all ocations to specific clainmed injuries, we find that when read
in context the agreenent is directed at wongful termnation and,

to a |l esser extent, possible injury to petitioner’s reputation.
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Al t hough the agreenent does not acknow edge that petitioner was
the victimof a wongful termnation, it has been stipulated for
purposes of this case that the term nation was “questionabl e”.
The agreenent states that the Morrell Corp. will pay petitioner
$65,000 “[i]n order to provide * * * [petitioner] with resources
to enhance his enpl oynent opportunities, maintain his health
i nsurance, and/or enhance his ability to relocate”. These
pur poses suggest a paynent in the nature of severance. The
agreenent al so expressly provides that in exchange for the
$65, 000, petitioner “agrees to release and forever discharge the
Morrell Corporation, its owners, enployees and agents, from any
and all clains and causes of action that he had in the past or
may now have in any way related to or arising out of his
enpl oynment and its termnation.” This |anguage denonstrates a
cl ear nexus between petitioner’s possible claimof w ongful
termnation and the anmounts he received pursuant to the
agreenment. Finally, the agreenent provides that the $65, 000
gross paynent is “subject to all applicable state and federal
taxes”, and within 1 week of the agreenent’s execution petitioner
accepted a check for $60,028 in satisfaction of the Mrrel
Corp.’s obligation.

Taken together, we believe these provisions and the
surroundi ng circunstances denonstrate that petitioner and the

Morrell Corp. agreed to settle petitioner’s wongful term nation
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claimby the Mrrrell Corp.’s providing $65,000 to petitioner in
the nature of a severance paynent--that is, as taxabl e wages.

We concl ude that the nedi ati on agreenent al so had a
secondary purpose of addressing potential injury to petitioner’s
reputation. Petitioner believed that his abrupt termnation as
well as the publicity surrounding the restraining orders had
damaged his reputation. The nediation agreenment addressed this
concern, albeit inplicitly, by mandating carefully choreographed
communi cations with the nmedia concerning the dispute between
petitioner and the Morrell Corp. and its resolution and by the
requi renent that the restraining orders be dism ssed.

On the basis of the preponderance of the evidence, we
bel i eve that petitioner received the $65, 000 proceeds on account
of a wongful termnation. Petitioner has not denonstrated any
di rect causal |ink between the $65, 000 proceeds and a personal
physi cal injury or physical sickness. To the contrary, although
petitioner testified that he becane depressed and suffered
various other nmaladies as a result of his termnation and rel ated
events, he conceded that he had not brought any nedi cal problens
to the attention of M. Mrrell or the nediator, or sought
conpensation for any nedi cal expenses in connection with the
medi ati on (other than identifying his need to maintain his health
i nsurance). Thus, as payor the Mirrell Corp. was unaware of any

medi cal clainms and could not have intended to conpensate for
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them See Sodoma v. Commi ssioner, T.C Meno. 1996-275, affd.

W t hout published opinion 139 F.3d 899 (5th Cir. 1998); Foster v.

Comm ssioner, T.C Meno. 1996-26, affd. w thout published opinion

122 F.3d 1071 (9th GCr. 1997); Glligan v. Conm ssioner, T.C

Meno. 1993-605. The clainms of wongful term nation and
defamation that we believe pronpted the consideration petitioner
recei ved under the nedi ati on agreenent were not physical injuries
to petitioner or physical sickness. To the extent petitioner may
have suffered depression, sleep disorders, or elevated bl ood
sugar levels that he attributed to heightened stress fromhis job
termnation and its aftermath, those conditions fall within the
category of “enotional distress” that “shall not be treated as a
physi cal injury or physical sickness” for purposes of the
exclusion provided in section 104(a)(2). Sec. 104(a) (flush
| anguage) ; see also H Conf. Rept. 104-737, supra at 301 n. 56,
1996-3 C.B. at 1041 (“It is intended that the term enotional
di stress includes synptons (e.g., insomia, headaches, stomach
di sorders) which may result from such enotional distress.”).
Finally, while there is evidence that petitioner was treated
by a psychol ogi st before, during, and after the year in issue and
t hat he received other nedical care in 2005 and 2006, there is no
substantiation in the record of any actual expenditures for

medi cal care. Thus, petitioner has not shown eligibility for
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excl usi on of any anount under the |ast sentence of the flush
| anguage of section 104(a).

C. Concl usi on

We concl ude on the basis of the preponderance of the
evi dence that no part of the $65, 000 proceeds petitioner received
i n exchange for a release of any clains he m ght have had agai nst
the Morrell Corp. was received by himon account of personal
physical injuries or physical sickness. W accordingly sustain
respondent’s determ nation that petitioner had unreported taxable
wage i nconme of $65,000 in 2003.

Accur acy- Rel ated Penalty

We now consi der whether petitioner is liable for the
accuracy-rel ated penalty under section 6662(a). Respondent bears
t he burden of production with respect to petitioner’s liability
for the section 6662(a) penalty. See sec. 7491(c). |In order to
nmeet that burden, respondent nust offer sufficient evidence to
indicate that it is appropriate to inpose the accuracy-rel ated

penalty. See Hi gbee v. Conm ssioner, 116 T.C. 438, 446 (2001).

Once respondent neets his burden of production, petitioner bears
the burden of proving error in the determ nation, including
establ i shing reasonabl e cause or other excul patory factors. |[d.
at 446- 447

Section 6662(a) and (b)(2) inposes a penalty of 20 percent

on the portion of an underpaynment of tax attributable to a
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substanti al understatenent of incone tax. Pursuant to section
6662(d)(2)(A), the term“understatenent” is defined as the anmount
of tax required to be shown on the return for the taxable year
over the anount of tax shown on the return for the taxable year.
A substantial understatenent arises where the understatenent
exceeds the greater of 10 percent of the tax required to be shown
on the return for the taxable year or $5,000. Sec.
6662(d) (1) (A).

The section 6662(a) penalty is not inposed on any portion of
an under paynent as to which the taxpayer acted with reasonabl e
cause and in good faith. Sec. 6664(c)(1); Hi gbee v.

Conm ssi oner, supra at 448-449. \Wether the taxpayer acted with

reasonabl e cause and in good faith depends upon all the pertinent
facts and circunstances, including the taxpayer’s reasonable
reliance on a professional tax adviser, the taxpayer’'s efforts to
assess his or her proper tax liability, and the know edge and

experience of the taxpayer. Lindsey v. Conm ssioner, T.C Meno.

2004-113; sec. 1.6664-4(b)(1), Incone Tax Regs.

Petitioner’s failure to include in his 2003 gross incone the
$65, 000 gross paynent and the $100 in interest inconme resulted in
a $13, 248 understatenent of income tax for 2003. Because the
under st at ement exceeds the greater of 10 percent of the tax

required to be reported on petitioner’s tax return or $5, 000,
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respondent has satisfied his burden of production under section
7491(c).

Petitioner clains that he is not subject to the
accuracy-rel ated penalty because he concl uded reasonably and in
good faith that the proceeds were excludable fromgross incone
under section 104(a)(2) as paynents for personal injuries.
However, petitioner has not shown that he undertook any
i nvestigation of a basis for excluding the $65, 000 proceeds when
he filed his return. In petitioner’s apparent circunstances this
was a significant sum of noney that warranted greater diligence.

O her factors gave petitioner reasonable notice that his
treatnent of the proceeds as nontaxabl e was subject to doubt.
First, the nediation agreenent petitioner signed stated that the
paynment woul d be “subject to all applicable state and federal
taxes.” Second, the Morrell Corp. mailed a Form W2
characterizing the $65, 000 gross paynent as wages to petitioner’s
resi dence, and petitioner has offered no evidence to support an
inference that he did not receive it. Nonetheless, petitioner
failed to seek any guidance as to the correct treatnment on his
2003 return of this very sizable anount until he received the
noti ce of deficiency.

Considering all the facts and circunstances, we concl ude
that petitioner has not shown reasonable cause with respect to

any portion of the underpaynent. W shall therefore sustain
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respondent’s determ nation of the accuracy-rel ated penalty under
section 6662(a).

To reflect the foregoing,

Deci sion will be entered

for respondent.




