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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: Respondent determ ned a deficiency in
petitioner’s 2005 Federal incone tax of $3,614 and additions to

tax pursuant to sections 6651(a)(2) and (f) and 6654 of $524.03,
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$2, 620. 15, and $144.97, respectively.? The issues we nust decide
are: (1) Wether petitioner is liable for a deficiency in incone
tax; (2) whether petitioner is liable for a failure to tinely pay
addition to tax pursuant to section 6651(a)(2); (3) whether
petitioner is liable for a failure to pay estimted incone tax
addition to tax pursuant to section 6654; (4) whether petitioner
is liable for an addition to tax for fraudulent failure to file
pursuant to section 6651(f); and (5) whether petitioner is |liable
for a penalty pursuant to section 6673.

FI NDI NGS OF FACT

Sone of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of fact are incorporated in this
opi nion by reference and are found accordingly. At the tine he
filed his petition, petitioner resided in Virginia.

Petitioner holds a bachelor’s degree in political science
from Loyola University in New Ol eans, Louisiana, and was
previously a high school educator. Before 2004 petitioner had
filed income tax returns since his tinme in college.

Petitioner operates his own Wb site ww. unl earni ng.org, on
whi ch he has published, anong other things, an editorial entitled

“Unl earni ng Pays! Hendrickson, Mooney & Ohers Bring IRS to

1Al section references are to the Internal Revenue Code
(Code) in effect for the year in issue, and all Rule references
are to the Tax Court Rules of Practice and Procedure, unl ess
ot herw se i ndi cat ed.
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Heel .” In that editorial, he wote: “[A] private sector
worker’s earnings are not legally subject to the federal tax on
inconme. They never have been, and as long as we still have a
Constitution, they never will be.” In that editorial, he also
described his plans to request refunds for taxes withheld from
his earnings in previous years and to assert that he is not
subject to withholding in the current year. He wote that his
strategy is a “‘get out of income taxes free’ Monopoly card” for
life.

I n accordance with the plan described on his Wb site,
petitioner submtted a Form 1040, U.S. Individual |Incone Tax
Return, for his 2005 tax year with zeros in all boxes for
reporting incone. He clained a refund of $2,647.48, which was
t he anobunt of Social Security and Medi care taxes that had been
wi thheld fromhis paychecks. He attached to the Form 1040 two
Forms 4852, Substitute for Form W2, Wage and Tax Statenent. In
his testinony at trial, petitioner stated that his contention
that he had zero inconme in 2005 is based on his belief that he
did not participate in any taxable activity since he lives in the
Commonweal th of Virginia and works for private corporations.
During 2005, petitioner received $32,207 for services perforned
for Interstate Industries, Inc. (Interstate Industries), and
$2, 400 for services perforned for the Centre, Inc. (the Centre).

Petitioner submtted to both entities Forms W4 on whi ch he
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clainmed to be exenpt fromincone tax w thhol di ng because he
expected to have no Federal tax liability. In consequence, the
payors withheld no incone tax from his conpensati on.

Respondent disallowed petitioner’s claimfor a refund and
infornmed petitioner of the disallowance in a letter dated May 20,
2006, which al so warned petitioner that respondent had determ ned
the positions petitioner had taken on his Form 1040, including
his claimthereon for a refund, were frivolous. Respondent al so
referred petitioner to docunents on the Internal Revenue Service
Wb site titled “Wy do | Have to Pay Taxes?” and “The Truth
about Frivol ous Tax Argunents”, which provided petitioner with
specific legal citations explaining why frivol ous tax-protester
argunents simlar to his own have been rejected. Petitioner read
bot h docunents. Petitioner dism ssed those warnings and
respondent’s letter, witing that respondent’s position has “no
merit in the law’, and he protested respondent’s disall owance of
his refund claimin a letter dated June 15, 2006.

Respondent treated petitioner’s 2005 Form 1040 as an invalid
return and assessed a $500 frivolous return penalty. Respondent
filed a substitute for return for petitioner, dated Septenber 5,
2008. On Decenber 31, 2008, respondent issued to petitioner the
deficiency notice. Petitioner tinely filed a petition with this

Court, disputing the determ nations in the deficiency notice.
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At trial, petitioner did not dispute that he received from
Interstate Industries and the Centre the amounts shown in the
deficiency notice, but he clainmed, on the basis of various
tax-protester argunents, that those anpbunts were not taxable
i ncone.

Petitioner previously advanced simlar tax-protester

argunents in a proceeding before this Court disputing his tax

l[iability for his 2004 tax year. See Money v. Conm ssioner,
docket No. 21647-06 (petitioner’s prior case), affd. 309 Fed.
Appx. 675 (4th Cir. 2009). |In petitioner’s prior case we found
that petitioner’s position was frivol ous and groundl ess and that
he had instituted and maintained his case primarily for the
pur pose of delay. Despite our repeated adnonitions that
petitioner would be penalized if he did so, he continued to
advance frivol ous and groundl ess argunents. |In petitioner’s
prior case we therefore inposed a penalty of $1,000 pursuant to
section 6673(a)(1).
OPI NI ON

Petitioner conceded at trial that he received the anmount of
conpensation set out in the notice of deficiency for his 2005 tax
year. However, petitioner argues that the inconme he received in
2005 was not taxable incone within the neaning of the law. To
support his assertion, petitioner offers only tax-protester

argunents and Forns 4852 he prepared hinself. The Forns 4852 are
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based on tax-protester argunents, and we do not find them
credi bl e.

Gross incone neans all inconme from whatever source derived,
i ncl udi ng conpensation for services. Sec. 61. Conpensation for
services rendered constitutes taxable income. Abrans v.

Commi ssioner, 82 T.C 403, 407 (1984). Petitioner’s assertion

that the paynments he received in 2005 were not taxable incone
within the neaning of the law are frivolous.?2 W do not address
petitioner’s frivol ous and groundl ess argunents with “sonber
reasoni ng and copious citation of precedent; to do so m ght
suggest that these argunents have sone colorable nerit.” See

Crain v. Conm ssioner, 737 F.2d 1417, 1417 (5th Cr. 1984).

Accordingly, we conclude that the inconme respondent seeks to tax
i s taxabl e inconme under the Code. Consequently, we uphold
respondent’s determnation of a deficiency in petitioner’s incone
tax for his 2005 tax year.

We next consider the issue of the failure to tinely pay
addition to tax pursuant to section 6651(a)(2). Section
6651(a)(2) provides for an addition to tax for failure to pay tax
shown on a return on or before the paynent due date. The

addition to tax is 0.5 percent per nonth, with an additional 0.5

2A taxpayer’s argunent is frivolous if it is “contrary to
establ i shed | aw and unsupported by a reasoned, col orabl e argunent
for change in the law.” Colenman v. Conm ssioner, 791 F.2d 68, 71
(7th Cr. 1986).
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percent per nonth for each nonth the failure continues, up to 25
percent. Id. In instances where the taxpayer fails to file a
return, the return prepared by the Conm ssioner pursuant to
section 6020(b) shall be treated as the return filed by the
t axpayer for the purpose of calculating the addition to tax
pursuant to section 6651(a)(2). Sec. 6651(g)(2). For a return
prepared by the Conm ssioner to constitute a section 6020(b)
return, it nmust be subscribed, it nmust contain sufficient
information fromwhich to conpute the taxpayer’s tax liability,
and the return formand any attachnments nust purport to be a

r et urn. Spurl ock v. Commi ssioner, T.C Mno. 2003-124.

Respondent bears the burden of production under section 7491(c),
and petitioner bears the burden of proof. See Higbee v.

Conm ssioner, 116 T.C 438, 446 (2001).

The record contains a substitute for return for tax year
2005. The substitute for return is subscribed and includes a
section 6020(b) certification; Form 4549, |Incone Tax Exam nation
Changes; and Form 886-A, Explanation of Itens. Those forns are
sufficient for respondent to conpute petitioner’s tax liability
for tax year 2005, and respondent has certified that they wll be
treated as a return. Because petitioner has not paid the anount
shown on the substitute for return, we uphold respondent’s
determ nation of the failure to pay addition to tax pursuant to

section 6651(a)(2).
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We next turn to the issue of whether petitioner is |iable
for the failure to pay estimated tax additions to tax pursuant to
section 6654(a). The Comm ssioner bears the burden of production
to show that the taxpayer had an estimated tax paynent

obligation. See sec. 7491(c); Weeler v. Comm ssioner, 127 T.C

200, 211-212 (2006), affd. 521 F.3d 1289 (10th Cr. 2008).
However, if the taxpayer fails to assign error to an addition to
tax or a penalty, he is deenmed under Rule 34(b)(4) to have

conceded the penalty. See Swain v. Conm ssioner, 118 T.C 358

(2002). W explained the interrelationship of Rule 34(b)(4) and
section 7491(c) as foll ows:
An individual must first challenge a penalty by filing a
petition alleging sone error in the determ nation of the
penalty. If the individual challenges a penalty in that
manner, the challenge generally will succeed unless the
Comm ssi oner produces evidence that the penalty is
appropriate. If an individual does not challenge a penalty
by assigning error toit (and is, therefore, deened to
concede the penalty), the Conm ssioner need not plead the
penalty and has no obligation under section 7491(c) to
produce evidence that the penalty is appropriate.
Id. at 364-365. Although petitioner specifically assigned error
in his petition to the additions to tax under section 6651(f) and
(a)(2), he failed to nention section 6654 or contest in any way
the addition to tax for failure to pay estimted tax.
Accordingly, we hold that, because petitioner did not assign
error in his petition to the addition to tax pursuant to section

6654, he is deened to have conceded it. See Rule 34(b)(4); Funk
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v. Comm ssioner, 123 T.C. 213, 217-218 (2004); Swain v.

Conmi ssi oner, supra at 365.

We address next whether petitioner is liable for the
addition to tax pursuant to section 6651(f) for fraudulently
failing to file a return. Al though petitioner filed what
purported to be a tax return for his 2005 tax year, he filled in
zeros for all lines where he should have reported incone, and
respondent treated the return as an invalid return. Respondent
now contends that petitioner should be liable for a penalty for
fraudulently failing to file a return.

The majority of courts, including this Court, have held
that, generally, a return that contains only zeros is not a valid

return. See United States v. Mdsel, 738 F.2d 157 (6th Cr.

1984); United States v. Gabinski, 727 F.2d 681 (8th G r. 1984);

United States v. R cknman, 638 F.2d 182 (10th Cr. 1980); United

States v. Mbore, 627 F.2d 830 (7th Gr. 1980); United States v.

Smth, 618 F.2d 280 (5th Cr. 1980); United States v. Edel son,

604 F.2d 232 (3d Gr. 1979); Cabirac v. Conm ssioner, 120 T.C.

163, 169 (2003). For exanple, in United States v. More, supra

at 835, the Court of Appeals for the Seventh Circuit noted that a
tax m ght conceivably be cal cul ated on the basis of the zero
entries; however, “it is not enough for a formto contain sone
inconme information; there nust al so be an honest and reasonabl e

intent to supply the information required by the tax code.” See
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also United States v. Mdsel, supra at 158. Accordingly, we

conclude that the return petitioner filed for his 2005 tax year
was invalid and tantamount to failing to file a return. W nust
t herefore consider whether petitioner’s failure to file a return
shoul d be consi dered fraudul ent.

I n deciding whether a failure to file is fraudul ent under
section 6651(f), we consider the sane elenents that are
considered in inposing the addition to tax for fraud under forner

section 6653(b) and present section 6663. C ayton v.

Commi ssioner, 102 T.C. 632, 653 (1994). Fraud is defined as an

i ntenti onal w ongdoi ng designed to evade tax believed to be

owi ng. Powell v. Ganquist, 252 F.2d 56 (9th Cr. 1958); Mller

v. Comm ssioner, 94 T.C 316, 332 (1990). The Comm ssi oner bears

t he burden of denonstrating fraud by clear and convincing
evidence. Sec. 7454(a); Rule 142(b). The existence of fraud is
a question of fact to be resolved upon consideration of the

entire record. Korecky v. Conmi ssioner, 781 F.2d 1566, 1568

(11th Gr. 1986), affg. per curiamT.C. Meno. 1985-63; Estate of

Pittard v. Comm ssioner, 69 T.C. 391 (1977). To carry the burden

of proof on the issue of fraud, the Conm ssioner nmust show, for
each year in issue, that (1) an underpaynent of tax exists and
(2) some portion of the underpaynent is due to fraud. Petzol dt

v. Conmm ssioner, 92 T.C 661, 699 (1989).
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Wth respect to the first prong of the test, the

Comm ssi oner need not prove the precise anmount of the

under paynment resulting fromfraud, but only that sonme part of the

under paynment of tax for each year in issue is attributable to

fraud. Lee v. United States, 466 F.2d 11, 16-17 (5th Cr. 1972);

Pl unkett v. Conmm ssioner, 465 F.2d 299, 303 (7th Gr. 1972),

affg. T.C. Meno. 1970-274.

The Comm ssioner nust show that the taxpayer intended to
evade taxes known or believed to be ow ng by conduct intended to
conceal, mslead, or otherw se prevent the collection of taxes.

Korecky v. Conmi ssioner, supra at 1568; Rowl ee v. Conmi ssi oner,

80 T.C 1111, 1123 (1983). Fraud is not to be inputed or
presuned, but rather nust be established by sonme i ndependent

evi dence of fraudul ent intent. Beaver v. Commi ssioner, 55 T.C.

85, 92 (1970); O suki v. Conm ssioner, 53 T.C. 96, 106 (1969).

However, fraud need not be established by direct evidence, which
is rarely available, but may be proved by surveying the
taxpayer’s entire course of conduct and draw ng reasonabl e

i nferences therefrom Spies v. United States, 317 U. S. 492, 499

(1943); Korecky v. Conm ssioner, supra at 1568; Row ee v.

Commi ssi oner, supra at 1123. Al though fraud may not be found

under “‘circunstances which at the nost create only suspicion”

Pet zol dt v. Comm ssioner, supra at 700 (quoting Davis v.

Conm ssioner, 184 F.2d 86, 87 (10th Cr. 1950), remanding a
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Menmor andum Opi ni on of this Court), the intent to defraud nay be
inferred fromany conduct the likely effect of which would be to
conceal, mslead, or otherw se prevent the collection of taxes

believed to be owing, Spies v. United States, supra at 499.

Courts have relied on a nunber of indicia or badges of fraud
in deciding whether to sustain the Comm ssioner’s determ nations
with respect to the additions to tax for fraud. Although no
single factor may be necessarily sufficient to establish fraud,

t he exi stence of several indicia my be persuasive circunstantial

evi dence of fraud. Solonmon v. Conm ssioner, 732 F.2d 1459, 1461

(6th Gr. 1984), affg. per curiamT.C Meno. 1982-603; Beaver v.

Conmi ssi oner, supra at 93.

Crcunstantial evidence that may give rise to a finding of
fraudul ent intent includes: Understatenent of incone; inadequate
records; failure to file tax returns; conceal nent of assets;
failure to cooperate with tax authorities; filing false Forns W
4; failure to make estimated tax paynents; and engaging in

illegal activity. Bradford v. Conm ssioner, 796 F.2d 303, 307

(9th Gr. 1986), affg. T.C. Meno. 1984-601. The *“badges of

fraud” are nonexcl usi ve. MIller v. Commi ssioner, supra at 334.

The taxpayer’s background and the context of the events in

gquestion may be considered as circunstantial evidence of fraud.
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Spies v. United States, supra at 497; Plunkett v. Conm ssioner,

supra at 303.

The instant case involves many badges of fraud. Petitioner
is intelligent and well educated and properly filed and paid
taxes for a nunmber of years before he recently began to claim on
the basis of various tax-protester argunents, that his incone is
not subject to Federal inconme taxation. Petitioner wote on his
Web site about his efforts to avoid paying incone taxes,
characterizing his plan as a “*get out of incone taxes free’
Monopoly card”. Pursuant to the strategy described on his Wb
site, he failed to report any incone on his 2005 Form 1040; yet
he acknow edged at trial that he did receive incone during 2005.
Petitioner received and has read Internal Revenue Service
publications discussing tax-protester argunents |ike the ones he
has enpl oyed and expl ai ni ng why such argunents fail. Despite
petitioner’s being fully informed by respondent about the
frivol ous nature of his argunents, petitioner’s correspondence
Wi th respondent has been filled with tax-protester argunents and
has not addressed the factual accuracy of respondent’s
determ nation. Petitioner has also previously attenpted to use
simlar argunents to dispute his tax liability before this Court,
and he is aware that we consider such argunents frivol ous and
groundl ess. Petitioner was unsuccessful in his prior litigation

before this Court. Yet petitioner has persisted in claimng that



- 14 -
he is not subject to Federal incone tax or incone tax
wi t hhol di ng.

Significantly, petitioner also filed false Forms W4 with
hi s enpl oyers, in which he clained not to be subject to Federal
income tax or incone tax w thholding. W have held that the
filing of false Forms W4 based upon a taxpayer’s purported
belief that he is exenpt fromtax is evidence of fraud. See

Rowl ee v. Commi ssioner, supra at 1125; Teeters v. Conmni Ssioner,

T.C. Meno. 2010-244; see also United States v. Kelley, 769 F.2d

215, 217 (4th Cr. 1985) (it was deceptive to file Fornms W4
claimng, on the basis of frivolous argunents, that wages were
exenpt fromincone tax).

We conclude that the record shows by clear and convincing
evi dence that petitioner understated his inconme and that
petitioner’s failure to file a valid return was fraudul ent.
Consequently, we hold that petitioner is liable for the fraud
addition to tax pursuant to section 6651(f) for his 2005 tax
year.

Finally, we consider whether we should inpose on petitioner
a penalty pursuant to section 6673(a)(1). Section 6673(a)(1)
provides that this Court may require the taxpayer to pay a
penalty not in excess of $25,000 whenever it appears to this

Court: (a) The proceedings were instituted or maintained by the
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taxpayer primarily for delay; (b) the taxpayer’s position is
frivol ous or groundless; or (c) the taxpayer unreasonably failed
to pursue avail able adm nistrative renedi es. Respondent has
moved that the Court inpose a penalty in the instant case. W
have al ready inposed a $1,000 penalty pursuant to section
6673(a) (1) on petitioner in petitioner’s prior case, during which
he rai sed substantially the sanme argunments that he has now raised
in the instant case. Apparently, the $1,000 penalty did not
deter petitioner from maeking frivolous and groundl ess argunents
before this Court. Accordingly, we shall inpose a $2,000 penalty
on petitioner pursuant to section 6673. |If petitioner persists
in raising frivolous argunents before this Court, wasting tine
and resources that should be devoted to taxpayers w th genuine
controversies, and continues to refuse to shoulder his fair share
of the tax burden, we will not hesitate in the future to i npose a
significantly higher penalty. Petitioner should think carefully
before he files another frivolous or groundl ess petition with

this Court.
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I n reaching these hol dings, we have considered all the
parties’ argunents, and, to the extent not addressed herein, we
conclude that they are noot, irrelevant, or without nmerit.3

To reflect the foregoing,

Deci sion will be entered

for respondent.

%Petitioner devoted large portions of his argunent at trial
to the issue of whether respondent was entitled to assess a
frivolous return penalty pursuant to sec. 6702. However, we | ack
jurisdiction in a deficiency proceeding to reviewthe
Comm ssioner’s determ nation to assess the frivolous return
penal ty under sec. 6702. Van Es v. Comm ssioner, 115 T.C 324,
328- 329 (2000).




