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OPI NI ON

GCEKE, Judge: Petitioner brought this case under section
6015 seeking review of respondent’s denial of relief fromjoint
incone tax liability for 1999. Respondent denied relief solely
because petitioner did not request relief fromjoint tax
ltability within 2 years of the tinme respondent took a collection
action against petitioner for the joint tax liability. Both
parties have argued the validity of section 1.6015-5(b) (1),
| ncone Tax Regs., which provides a 2-year limtations period
after a collection action for request for relief under section
6015(f). For the reasons explained herein, we find the
regulation to be inconsistent wth and to be an inperm ssible
interpretation of the statute.

Backgr ound

At the tinme the petition was filed, petitioner resided in
| ndi ana.

During 1999 petitioner was married to Dr. Richard M
Chentni k, a dentist. Petitioner did not work outside the hone in
1999.

Petitioner and Dr. Chentnik timely filed a joint Form 1040,
U.S. Individual Income Tax Return, for the tax year 1999. The

return reflected tax of $112,291.11 and an estinmated tax penalty

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code.
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of $2,070.60. Included with the return was a paynent of
$115,550, resulting in a credit of $1,188.29, which was
transferred to a Form 941, Enployer’s Quarterly Federal Tax
Return, of Dr. Chentnik for 1985.

Dr. Chentnik was arrested on June 8, 2000, and subsequently
convicted of Medicare fraud. As a result of the conviction he
was sentenced to Federal prison and incarcerated in Terre Haute,
I ndi ana. He was incarcerated throughout 2003 and was rel eased
fromprison to a hal fway house in August 2004.

In the sumer of 2002 petitioner noved to Logansport,
| ndi ana, where she resided throughout 20083.

As a result of the Medicare fraud, respondent determ ned
that the joint incone tax liability for 1999 was under st at ed.
When no petition was filed after the issuance of a notice of
deficiency, respondent assessed the foll ow ng anpbunts agai nst

petitioner and Dr. Chentni k on August 12, 2002:

l[tem Anmount
| ncome tax $656, 111
Sec. 6662 penalty 131, 222
| nt er est 140, 778

Anot her result of Dr. Chentnik’s Medicare fraud was the seizure
of his assets in April 2000 by U S. Marshals. As a result of the

seizure, the U S. Marshals Service transmtted a check in the
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amount of $2,592,022.68 to the center for Medicare and Medicaid
services in Novenber 2003.

On May 11, 2003, respondent issued separate letters to
petitioner and Dr. Chentni k at the Logansport address, advising
them that respondent was proposing a levy action to collect their
joint incone tax liability for 1999. Respondent considers the
letter to petitioner to be a collection action, and we agr ee.
These letters conformed with the notice requirenents of section
6330. Although Dr. Chentnik was in prison, he advised petitioner
that he woul d communi cate with respondent regarding these
notices, which he did. As a result of Dr. Chentnik’s
communi cations with respondent’s Appeals O fice, on February 9,
2004, two notices of determnation were issued solely to Dr.
Chentnik. In these notices of determ nation the Appeals Ofice
determ ned that the joint account of petitioner and Dr. Chentnik
shoul d be noved into currently noncoll ectible status because “the
taxpayer’s financial condition reflects that the account is
noncol l ectible at this tinme. Therefore, serving a | evy would
cause undue hardship for the taxpayer at this tine.”

In his correspondence with the Appeals O fice, Dr. Chentnik
advi sed that the Appeals officer should comuni cate with him
directly, and he requested a formto seek relief for petitioner.

He characterized petitioner as “the innocent spouse” in his
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correspondence with respondent. Dr. Chentnik died in a hal fway
house in QOct ober 2004.

Petitioner relied upon Dr. Chentnik to resolve the 1999
i ncone tax issue and took no independent action regarding the
collection letters fromrespondent until her incone tax
overpaynent for 2005 was applied against the 1999 tax liability.
After communicating with representatives fromthe Internal
Revenue Service (IRS), petitioner filed Form 8857, Request for
| nnocent Spouse Relief, on June 23, 2006. Petitioner dated the
Form 8857 June 9, 2006. In July 2006 respondent notified
petitioner that relief for the year 2005 was not needed because
she did not file a joint return for that year. On July 6, 2006
respondent issued a prelimnary determ nation denying petitioner
relief for 1999 because her claimwas filed nore than 2 years
after the first collection action taken against her. Petitioner
protested this determ nation, and her claimwas assigned to an
Appeal s officer. The Appeals officer determ ned that petitioner
is not entitled to relief under section 6015 because she did not
file aclaimwithin 2 years of the first collection activity.
Because respondent denied petitioner’s claimas untinely, the
substantive nerits of her claimwere never addressed. Respondent
issued a notice of determ nation denying petitioner’s claimfor
relief on Septenber 7, 2006. Petitioner then tinmely filed a

petition in this Court.
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Di scussi on

1. Joint Liability

In general, taxpayers filing joint Federal incone tax
returns are each responsible for the accuracy of their return and
are jointly and severally liable for the entire tax liability due
for the year of the return. Sec. 6013(d)(3). In certain
ci rcunst ances, however, a spouse may obtain relief fromjoint and
several liability by satisfying the requirenents of section 6015.

Section 6015(a) (1) provides that a spouse who nade a joint
return may elect to seek relief fromjoint and several liability
under section 6015(b) (dealing with relief fromliability for an
understatenent of tax with respect to a joint return). Section
6015(a) (2) provides that a spouse who is eligible to do so may
elect tolimt that spouse’'s liability for any deficiency with
respect to a joint return under section 6015(c). Relief from
joint and several liability under section 6015(b) and/or (c) is
available only with respect to a deficiency for the year for
which relief is sought. Sec. 6015(b)(1)(D) and (c)(1). Also, to
qualify for relief under section 6015(b) or (c), the requesting
spouse nmust nmake an election not later than 2 years after the
Comm ssi oner has begun a collection action. Sec. 6015(b)(1)(E)
and (¢)(3)(B). |If relief is not available under either section
6015(b) or (c), an individual may seek equitable relief under

section 6015(f), which we find is the basis of petitioner’s
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claim Petitioner’s request for relief was submtted to
respondent over 2 years after the May 11, 2003, collection
action, and section 6015(b) and (c) is unavailable to her.

Section 6015(f) does not inpose the 2-year |imtations
period. However, a 2-year limtations period for requesting
relief under section 6015(f) was included in Notice 98-61, sec.
3.01(3), 1998-2 C. B. 756, 757, and subsequently in Rev. Proc.
2000- 15, 2000-1 C. B. 447, Rev. Proc. 2003-61, 2003-2 C B. 296;
and section 1.6015-5, Inconme Tax Regs.

2. Rul emaki ng Under Section 6015

Rev. Proc. 2000-15, supra, was published on January 31,
2000, to provide guidance for taxpayers seeking relief from
Federal tax liability under section 6015(f). Rev. Proc. 2000-15,
sec. 4.01, 2000-1 C.B. at 448, sets forth seven general
requi renents that nmust be satisfied for any request for equitable
relief under section 6015(f) to be considered by the
Commi ssioner: (1) The requesting spouse filed a joint return for
the year for which relief is sought; (2) relief is not avail able
to the requesting spouse under section 6015(b) or (c); (3) the
application for relief is no later than 2 years after the date of
the Comm ssioner’s first collection activity after July 22, 1998;
(4) except where an exception applies, the liability renains
unpai d; (5) no assets were transferred between spouses as part of

a fraudul ent schene; (6) no disqualified assets were transferred
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to the requesting spouse by the nonrequesting spouse; and (7) the
requesting spouse did not file the return with fraudul ent intent.

Rev. Proc. 2003-61, supra, published on August 11, 2003,
adds the threshold requirenent that absent enunerated exceptions,
the liability fromwhich relief is sought nust be attributable to
an item of the nonrequesting spouse. Rev. Proc. 2003-61, supra,
omts requirenment No. 4 of Rev. Proc. 2000-15, supra, fromits
list of threshold requirenents, revises the “know edge or reason
to know factor for determ ning whether to grant equitable
relief, and broadens the availability of refunds if equitable
relief is granted under section 6015(f).

Sections 1.6015-0 through 1.6015-9, Incone Tax Regs., were
publ i shed on July 17, 2002 (effective July 18, 2002), pursuant to
a mandate from Congress to pronul gate regul ations pertaining to
section 6015 in general under section 6015(h) and procedures
concerning requests for equitable relief under section 6015(f) in
particular. Section 1.6015-4(a), Income Tax Regs., states that
the RS has discretion to grant equitable relief fromjoint and
several liability when, considering all of the facts and
circunstances, it would be inequitable to hold the requesting
spouse jointly and severally liable. Section 1.6015-4(c), |Incone

Tax Regs., refers taxpayers to Rev. Proc. 2000-15, supra,? for

2Rev. Proc. 2000-15, 2000-1 C. B. 447, was superseded by Rev.
Proc. 2003-61, 2003-2 C. B. 296.
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gui dance concerning the criteria to be used in determ ning
whether it is inequitable to hold the requesting spouse jointly
and severally liable under section 6015(f). Section 1.6015-5,

| ncone Tax Regs., sets forth the tinme and manner for requesting
relief and limts the tinme for requesting relief under section
6015(f) to 2 years fromthe first collection activity against the
requesti ng spouse after July 22, 1998, in the sanme manner as the
statutory restrictions on section 6015(b) and (c). In connection
with the promul gation of the regulation, a Notice of Proposed

Rul emaki ng and Public Hearing was issued on January 17, 2001, 66
Fed. Reg. 3888, and a public hearing was held on May 30, 2001.
Subsequently, a Treasury Decision was issued promul gating the
final regulation--T.D. 9003, 2002-2 C B. 294.

3. Pri or Tax Court Cases

Respondent asserts that this Court has previously accepted
the 2-year period inposed on requests for relief under section

6015(f), citing Canpbell v. Conmm ssioner, 121 T.C. 290 (2003),

and McCGee v. Commi ssioner, 123 T.C. 314 (2004). In Canpbell, we

determ ned that an offset of a subsequent year overpaynent to the
joint liability in question was a collection activity initiating
the 2-year period set forth in Rev. Proc. 2000-15, sec. 5, 2000-1
C.B. at 449. The taxpayer did not raise the permssibility of
inposing a limtations period for requests for relief under

section 6015(f). The sole issue before the Court was whether the
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application of the overpaynent constituted a collection action.

Canpbell v. Conmi ssioner, supra at 291.

In McCGee v. Conmi ssioner, supra, we held that the

Comm ssioner’s failure to include an explanation of the
taxpayer’s rights under section 6015 in the notice of the
application of a subsequent year overpaynent to the joint
l[tability in question was a violation of the Internal Revenue
Service Restructuring and Reform Act of 1998 (RRA 1998), Pub. L
105- 206, sec. 3501(b), 112 Stat. 770, and accordingly, it was

i nequi tabl e and an abuse of discretion for the Conm ssioner to
apply the 2-year limtations period of Rev. Proc. 2000-15, supra.

We specifically stated in McGee v. Comm ssioner, supra at 320

n.4, that we did not reach the question raised by the taxpayer as
to whether it was inappropriate to have a strict limtations
period apply to section 6015(f).

The Court has not yet addressed the issue of whether the
inposition of the 2-year limtations period in section 1.6015-

5(b)(1), Incone Tax Regs., is valid. See Canpbell v.

Conmi ssi oner, supra; MGCee v. Conmi ssioner, supra; Nelson v.

Conmi ssioner, T.C. Menpb. 2005-9; Durhamyv. Commi ssioner, T.C

Meno. 2004-184; Hall v. Comm ssioner, T.C Meno. 2004-170.




4. St andard of Revi ew

We need not revisit whether the proper standard of review of

the Comm ssioner’s regulations is the standard of Natl. Miffler

Deal ers Association, Inc. v. United States, 440 U. S. 472 (1979),

or the standard set forth in Chevron, US. A, Inc. v. Natural

Res. Def. Council, Inc., 467 U S. 837, 842-843 (1984), insofar as

there may be a difference between them See Swal |l ows Hol di nqg,

Ltd. v. Comm ssioner, 515 F.3d 162 (3d Cr. 2008), vacating and

remandi ng 126 T.C. 96 (2006). Follow ng Golsen v. Conm Ssioner,

54 T.C. 742 (1970), affd. 445 F.2d 985 (10th Gr. 1971), we apply
the law of the Court of Appeals to which an appeal in the case
would normally lie. Section 1.6015-5, Inconme Tax Regs., was

i ssued under both a general grant of authority under section 7805
and a specific grant of authority under section 6015(h). T.D.
9003, 2002-2 C.B. 294. The U. S. Court of Appeals for the Seventh
Crcuit has held that regul ations issued under general or
specific authority of the RS to pronul gate necessary rules are

entitled to Chevron deference. Bankers Life & Cas. Co. v. United

States, 142 F.3d 973, 979, 982-983 (7th Cir. 1998); see al so Khan

V. United States, 548 F.3d 549 (7th Cr. 2008) (review ng a

general authority tax regul ation under Chevron); Square D Co. &

Subs. v. Comm ssioner, 438 F.3d 739, 745 (7th Cr. 2006)

(review ng a regul ation issued pursuant to an express del egation

of authority under Chevron), affg. 118 T.C 299 (2002).
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Accordingly, we will follow the Chevron standard in this
anal ysi s.?3

In Chevron, U S. A, Inc. v. Natural Res. Def. Council, Inc.,

supra at 842-843, the Suprene Court created a two-prong test:
(1) If Congress has directly spoken to the precise question at

i ssue, we give effect to the unanbi guously expressed intent of
Congress. |If the statute is anmbi guous, then we continue to the
second prong: (2) If the statute is anbiguous with respect to
the specific issue, we determ ne whether the regulation is a

perm ssible construction of the statute.* See also Bankers Life &

Cas. Co. v. United States, supra at 983.

5. Wet her Congress Has Spoken on the |ssue

Respondent argues that section 1.6015-5(b)(1), |Incone Tax
Regs., passes the first prong of Chevron because section 6015(f)

is silent with respect to the period of limtations for seeking

%Respondent argues in the alternative that Rev. Proc. 2003-
61, supra, is entitled to Skidnore deference, because Congress
specifically directed the Secretary to prescribe procedures
pertaining to requests for equitable relief under sec. 6015(f).
See Skidnore v. Swift & Co., 323 U.S. 134 (1944). W find the
appropriate test to be that of Chevron, not Skidnore. See
Chevron, U.S. A, Inc. v. Natural Res. Def. Council, Inc., 467
U S. 837, 842-843 (1984). Therefore, our prior discussion is
di spositive.

“The Court of Appeals for the Seventh G rcuit has
interpreted the second prong of the Chevron test as a question of
“the reasonabl eness of the regulation”. Bankers Life & Cas. Co.
V. United States, 142 F. 3d 973, 983 (7th Cr. 1998). However, we
find that sec. 1.6015-5(b)(1), Inconme Tax Regs., is neither a
perm ssi bl e construction of the statute nor a reasonable
regul ation, and our analysis is the sane under either standard.
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relief. Consequently, respondent maintains that pronulgating a
regul ation that prescribes a period of limtations is a
perm ssi bl e exercise of the authority delegated to the Secretary.
Section 6015(f) provides:

SEC. 6015(f). Equitable Relief.--Under procedures
prescribed by the Secretary, if--

(1) taking into account all the facts and
circunstances, it is inequitable to hold the
individual liable for any unpaid tax or any
deficiency (or any portion of either); and

(2) relief is not available to such
i ndi vi dual under subsection (b) or (c),

the Secretary may relieve such individual of such
liability.

Wiile it is clear that section 6015(f) does not set forth a
period of limtations, we disagree that the statute is silent as
to whether a period of limtations applies to subsection (f).
The first prong of Chevron requires the Court to enploy the
traditional tools of statutory construction to try to determ ne

the intent of Congress. NLRB v. United Food & Conmercial Wrkers

Union, Local 23, 484 U. S 112, 123 (1987); INS v. Cardoza-

Fonseca, 480 U.S. 421, 447-448 (1987). *“It is a central tenet of
statutory construction that, when interpreting any one provision
of a statute, the entire statute nust be considered.” Fla.

Country dubs, Inc. v. Conmm ssioner, 122 T.C 73, 79 (2004),

affd. 404 F.3d 1291 (11th G r. 2005); see also Lexecon Inc. V.

M| berg Wiss Bershad Hynes & Lerach, 523 U. S. 26, 36 (1998).
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Accordi ngly, we nmust consider the significance of the om ssion of
a deadline for requesting relief in section 6015(f) in the |ight
of section 6015 as a whol e.

To be eligible for relief under section 6015(b) or (c), the
statute explicitly provides that the requesting spouse nust el ect
relief not later than the date that is 2 years after the date the
Secretary has begun collection activities with respect to the
i ndi vidual making the election. Sec. 6015(b)(1)(E) and
(c)(3)(B). However, there is no such limtation in section
6015(f). “'It is generally presuned that Congress acts
intentionally and purposely’ when it ‘includes particular
| anguage in one section of a statute but omts it in another’”

Cty of Chicago v. Envtl. Def. Fund, 511 U S. 328, 338 (1994)

(quoting Keene Corp. v. United States, 508 U. S. 200, 208 (1993)).

We find that by explicitly creating a 2-year limtation in
subsections (b) and (c) but not subsection (f), Congress has
“spoken” by its audible silence. Because the regulation inposes
alimtation that Congress explicitly incorporated into
subsections (b) and (c) but omtted from subsection (f), it fails
the first prong of Chevron.

Furt hernore, under section 6015(f)(2), the equitable renmedy
is available only “if * * * relief is not available to such
i ndi vi dual under subsection (b) or (c)”. That is, by its very

nature the equitable relief under subsection (f) is to be broader
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than relief under subsection (b) or (c). |In order for subsection
(f) relief to be nore broadly avail abl e than under the 2-year
filing rule of subsections (b)(1)(E) and (c)(3)(B), a deadline
under subsection (f) would need to be |l onger than 2 years.
Clearly, the timng of the request for relief is not the only
possi bl e el ement by which subsection (f) relief would be broader
than that of subsection (b) or (c). For exanple, the individual
m ght have signed the return know ng of the understatenent (and
thus falling afoul of subsection (b)(1)(C) but m ght have been a
vi cti mof spousal abuse so that it could be inequitable to hold
that individual liable. An equitable renmedy that had a 2-year
bar but allowed relief to the abused spouse would be nore |iberal
t han subsection (b), despite the tine limt. Accordingly, a
Congress intendi ng broader relief under subsection (f) m ght be
nonet hel ess content with the sane timng rule as for subsections
(b) and (c). However, the Congress that enacted section 6015
made it clear on the face of the statute that one difference
bet ween subsection (f) and subsections (b) and (c) was the tine
for requesting relief, because it established a 2-year deadline
i n subsections (b) and (c) and inposed no deadline in subsection
(f). In fact, the timng distinction is one of the only three

di fferences between subsections (b) and (f) that are explicit in
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the statute.® Had Congress intended a 2-year period of
limtations for equitable relief, then of course it could have
easily included in subsection (f) what it included in subsections
(b) and (c). However, Congress inposed no deadline, yet the
Secretary prescribed a period of limtations identical to the
limtations Congress inposed under section 6015(b) and (c).

Wi | e subsection (f) denonstrates a cl ear congressional
attenpt to address inequitable situations not addressed by
subsections (b) and (c), apart fromthe absence of a tine |imt
the statute does not define those situations. Rather, Congress
provides that the Secretary consider all the facts and
circunstances and determ ne whether equitable relief is
appropriate. Congress also provided jurisdiction to this Court
to determ ne whether the taxpayer is entitled to relief under
section 6015(f). Tax Relief and Health Care Act of 2006 (TRHCA),
Pub. L. 109-432, div. C, sec. 408, 120 Stat. 3061. Under section

1. 6015-5(b) (1), Incone Tax Regs., the Secretary nust deny section

The three conditions that are present in sec. 6015(b) but
are absent from sec. 6015(f) are: (1) The requirenent in sec.
6015(b) (1) (B) that there be an understatenent of tax; (2) the
requirenent in sec. 6015(b)(1)(C that the individual did not
know of the understatenent; and (3) the requirenent of sec.
6015(b)(1)(E) that the election be filed within 2 years of
collection activity. Sec. 1.6015-5, Incone Tax Regs., treats
only the third of these requirenments (the 2-year limtation) as a
condition that should al so be inposed on sec. 6015(f). While
Rev. Proc. 2003-61, supra, treats the second condition (the
i ndividual’s | ack of know edge) as a factor to be consi dered when
determ ning whether relief should be granted under sec. 6015(f),
it is not a threshold or determ native factor.
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6015(f) relief where the individual seeking relief failed to neet
a 2-year tinme limt, w thout considering circunstances such as
abuse, intimdation, or msrepresentation, which m ght have
contributed to or caused the request for relief to be del ayed.

We do not believe that Congress intended the circunvention
of the analysis required by section 6015(f) that results fromthe
restrictions of section 1.6015-5(b)(1), Inconme Tax Regs. In
subsection (f), Congress designed a general renedy to neet
i nequi tabl e situations not specifically addressed in subsections
(b) and (c). The general nature of the remedy in subsection (f)
inplies an intent to address difficult marital circunstances too
subject to variation for nore specificity. The Secretary’s
adoption of the very timng rule that Congress had inposed on
subsections (b) and (c) but had specifically omtted from
subsection (f) runs directly contrary to the nature of the relief
provi ded by Congress.?®

However, for the sake of argunment, we consi der whet her
section 1.6015-5(b)(1), Incone Tax Regs., is a permssible

construction of the statute in the event that the absence of a 2-

5The legislative history mirrored the statute:

The conferees intend that such authority be used where,
taking into account all the facts and circunstances, it
is inequitable to hold an individual liable for all or
part of any unpaid tax or deficiency arising froma
joint return. * * *

H. Conf. Rept. 105-599, at 254 (1998), 1998-3 C. B. 747, 1008.
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year limtations period in section 6015(f) is construed as an
anbiguity.

6. \VWhether the 2-Year Limtations Period Is Perm ssible

a. Congress’s Intent in Ontting a Limtations Period

For the sanme reasons we believe section 1.6015-5(b)(1),
| ncone Tax Regs., fails the first step of the Chevron test, we
find that the regulation is inpermssible because it is contrary
to the intent of Congress. Section 6015(f) is a recognition that
the circunstances of joint tax liability can be conpl ex and
difficult. Such circunstances can lead to unfair results under
section 6013(d)(3) that may not be renedi ed under section 6015(Db)
or (c). Therefore, Congress provided section 6015(f) as a | ast
resort to avoid potential harsh circunstances inposed upon one
spouse in a joint return situation, and Congress specifically
omtted a tenporal limtation on a request for equitable relief.
Because the failure to conply with a 2-year limtations period
does not necessarily indicate that a taxpayer should not be
eligible for equitable relief, to deny a taxpayer relief under
section 6015(f) for failure to conply with a limtation rule that
woul d al so prevent the taxpayer from obtaining relief under

section 6015(b) or (c) is inpermssible.”

"Petitioner relied upon her spouse to address their joint
tax problens. This reliance initially appeared to result in a
successful resolution, and she took no further action after his
deat h.
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b. Contrasting Timng Rules Under Section 66(c)

Section 1.6015-5(b)(1), Incone Tax Regs., reflects a one-
size-fits-all approach for both traditional and equitable relief
that the Secretary did not enploy when promul gating regul ati ons
under a conpani on statute--section 66(c). The different approach
used in the regul ati ons under section 66(c) underscores the
unr easonabl eness of the rule under consideration here.

Section 66 provides for the treatnment of “community incone”
in community property States when the spouses do not file
jointly. This section, anended in 1984 by the Deficit Reduction
Act of 1984, Pub. L. 98-369, sec. 424(b), 98 Stat. 801, allocates
the i ncone between the spouses, and its subsection (c), enbodying
relief referred to as “traditional relief”, creates exceptions
where “taking into account all facts and circunstances, it is
inequitable” to follow the general rule--the sane | anguage that
appears in section 6015(b)(1)(D). At the tinme, Congress noted in
| egi slative history that the availability of such relief m ght
take into account “whether the defense was pronptly raised”.?

An “equitable relief” provision was added to section 66(c)

by RRA 1998 sec. 3201(b), 112 Stat. 739, in the sanme section of

8H Rept. 98-432 (Part 2), at 1503 (1984). As is noted
bel ow, the congressional reference to acting “pronptly”
i nfluenced Treasury’s later drafting of the regul ations.
However, no regul ations were promnul gated under sec. 66 until
after the statute was anended in 1998.
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RRA 1998 that enacted section 6015(f). To the very end of
section 66(c), RRA 1998 added this sentence:

Under procedures prescribed by the Secretary, if,
taking into account all the facts and circunstances, it
is inequitable to hold the individual liable for any
unpaid tax or any deficiency (or any portion of either)
attributable to any itemfor which relief is not
avai |l abl e under the precedi ng sentence, the Secretary
may relieve such individual of such liability.

[ Enphasi s added. ]

The | anguage enphasi zed above, enacted in RRA 1998 sec. 3201(b),
is identical to | anguage added by RRA 1998 sec. 3201(a), 112
Stat. 734, to the statute relevant here--section 6015(f).

In 2002 the Secretary proposed regul ati ons under
section 66(c) that included section 1.66-4(g)(2), Proposed |Incone
Tax Regs, 67 Fed. Reg. 2845 (Jan. 22, 2002), entitled “Tinme
period for filing a request for relief”. This proposed
regul ation had two rel evant subdivisions: The first was
“(1) Specific relief”, and it included a 6-nonth cutoff
provi sion; and the second was “(ii) Equitable relief”, and it

i ncl uded no cutoff.?®

°l'n the announcenent of the proposed regul ati ons under
sec. 66(c), 67 Fed. Reg. 2841 (Jan. 22, 2002), the Secretary
observed that the relief provided in sec. 66(c) “is anal ogous to
the relief provision in section 6015(b) * * * [and] section
6015(f)”. It explained that “a requesting spouse seeking
[traditional] relief fromthe operation of community property | aw
under sec. 66(c) nust request such relief no later than 6 nonths
before the statute of Iimtations on assessnment of section 6501

expires with regard to the nonrequesting spouse”, id. at 2842,
but that a “spouse seeking equitable relief * * * may seek relief
on or after the date the return for such year is filed”, id. at

(continued. . .)
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In 2003 the Secretary announced the pronul gation of the
final regulations, T.D. 9074, 2003-2 C B. 601, 603, and expl ai ned

this timng difference by reference to the |l egislative history:

One comment at or suggested that the tine
limtations set forth in 8 1.66-4 for requesting relief
under section 66(c) are not supported by the | anguage
of section 66(c). Although the statute itself does not
set forth tine limtations on the filing of a request
for relief, the tinme limtations in the proposed
regul ati ons are supported by the [1984] | egislative
history of the traditional relief provision of section
66(c). Specifically, the House Report explaining
traditional relief under section 66(c) states that, in
maki ng the determ nation as to relief, the IRS should
consi der (anong other things) “whether the defense was
pronptly raised so as to prevent the period of
[imtations fromrunning on the other spouse.” HR
Rep. 98-432, pt. 2, at 1501 (1984). Thus, the final
regul ations retain the tine limtations set forth in
t he proposed regulations. |1n contrast, 8 1.66-
4(])(2)(ii) sets forth timng requirenents for
requesting equitable relief that are broader than the
requi renents applicable to traditional relief because
the leqgislative history of the equitable relief
provi sion does not contain simlar timng requirenents.
Therefore, a requesting spouse who does not neet the
time limtations to request traditional relief may be
eligible to request equitable relief. [Enphasis added.]

The Secretary was thus alert to an arguably subtle distinction
not even reflected in the | anguage of section 66(c), but only in
its legislative history. Thus inforned by the |egislative

hi story, the Secretary established, by regulation, a cutoff for
requesting “traditional relief” under section 66(c) (because the

| egi sl ative history suggested a need for making such requests

°C...continued)
2843.
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“pronptly * * * so as to prevent the period of limtations from
runni ng on the other spouse”), but it nade a distinction and
declined to establish a deadline for requesting equitable relief
(because the legislative history on the equitable relief
provision in section 66(c) was silent as to any timng issue).
Whil e the Secretary inposed a 2-year deadline on requesting
equitable relief under section 66(c) in Rev. Proc. 2000-15, secs.
4.01(3) and 5, 2000-1 C.B. at 448, 449, and Rev. Proc. 2003-61
secs. 4.01(3) and 5, 2003-2 C.B. at 297, 299, this deadline is
four times as long as the 6-nonth deadline avail able for
traditional relief under section 66(c).

For section 6015, on the other hand, one need not be so
alert to note the distinction: it appears not nerely in
| egi slative history but in the words of the statute itself; and
the distinction is reflected not nerely in one subtle adverb
(“pronptly”) but in explicit deadlines in section 6015(b) and
(c), and no deadline in section 6015(f). However, despite this
patent distinction between the traditional and equitable relief
provi si ons under section 6015, the sanme departnent that had
sensi bly pronul gated different regines for traditional and
equitable relief under section 66(c) established, wthout
expl anation, one timng rule for all relief under section 6015,

whet her traditional or equitable.
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The Secretary should have been no less alert to the timng
distinctions explicit in section 6015 than he was to the timng
distinctions inplicated by the word “pronptly” in the |egislative
hi story to section 66(c). In inplenmenting section 6015 the
Secretary shoul d have understood (as he understood when
section 66(c) was under consideration) that the statutory silence
about deadlines in section 6015(f) was neani ngful, and he shoul d
have inferred that the procedures to be prescribed under
section 6015(f) should not contain the sane deadline that
Congress inposed in subsections (b) and (c) but declined to
i npose in subsection (f).

In 1998 Congress evidently intended that taxpayers have two
ki nds of renedies--traditional renedies (sections 66(c)(4) and
6015(b) and (c)) wth stricter deadlines, and equitable renedies
(sections 66(c) (flush |Ianguage) and 6015(f)) with | ooser
procedures to be set up by the Secretary (as he did in the case
of section 1.66-4(j)(2)(ii), Income Tax Regs.). But given the
explicit congressional purpose, it was not reasonable for the
Secretary to adopt for the equitable renmedy of section 6015(f) a
deadline that was identical to, and no | ooser than, the 2-year
deadl i ne Congress had enacted for the traditional renedy in

section 6015(b). 1

The parties both assert that a taxpayer seeking sec.
6015(f) relief nore than 2 years after the initial collection
(continued. . .)
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c. Swallows Holding Ltd. Distingquished

Respondent argues that this case is anal ogous to Swal |l ows

Hol ding, Ltd. v. Comm ssioner, 515 F.3d 162 (3d Cr. 2008), where

the court found that the Secretary was justified in pronul gating
a regulation that prescribed a filing deadline where the statute
was anbi guous. However, because of the equitable test in section
6015(f) and the statutory contrast between section 6015(b) and
(c) and section 6015(f), this case is distinguishable from

Swal lows Holding, Ltd. Although both cases involved the

i nposition by regulation of a tenporal limtation on filing, the

10, .. conti nued)
action cannot obtain an extension of tinme under sec. 301.9100- 3,
Proced & Adm n. Regs. W accept their nutual position in this
case because in the Iight of respondent’s position any effort by
petitioner to apply for relief under sec. 301.9100-3, Proced. &
Adm n. Regs., would be fruitless. An agency’s interpretation of
its own regulation is entitled to “controlling weight unless it
is plainly erroneous or inconsistent with the regulation.”
Bow es v. Seminole Rock & Sand Co., 325 U. S. 410, 414 (1945);
Philips Petroleum Co. v. Conm ssioner, 101 T.C 78, 97 (1993),
affd. without published opinion 70 F.3d 1282 (10th Cr. 1995).

In addition, the conplex procedures required for requesting
an extensi on under sec. 301.9100-3(e), Proced. & Adm n. Regs.,
woul d, for many or nost claimnts under sec. 6015(f), be daunting
to the point of inpracticability. To request an extension, a
t axpayer would have to file affidavits and information as
requi red by sec. 301.9100-3(e)(2) through (4), Proced. & Adm n.
Regs., and, pursuant to sec. 301.9100-3(e)(5), Proced. & Adm n.
Regs., would have to neet the requirenments of Rev. Proc. 2007-1,
2007-1 C.B. 1, for ruling requests. Those requirenents include
maki ng t he paynent of a $625 “user fee” and providing the
information requested in the 18 itens of information requested in
Rev. Proc. 2007-1, sec. 7.01. W agree that an extension under
section 301.9100-3, Proced. & Adm n. Regs., is not avail abl e--
either legally or practically--to a sec. 6015(f) claimant.
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simlarity ends there; and the statutory framework is conpletely
different regarding the nature of the relief afforded.

Swal | ows Hol di ngs, Ltd. addressed section 1.882-4(a)(3)(i),

| ncone Tax Regs., which was pronul gated pursuant to section
882(c)(2) and prescribes the manner in which a return should be
filed. That regulation sets forth an 18-nonth filing deadline
for foreign businesses claimng deductions against inconme from
busi ness activities conducted in the United States. The Court of
Appeals for the Third Grcuit held that prescribing a filing
deadl i ne was appropriate. Respondent argues that the instant
case is anal ogous to that situation. However, section 882(c)
sets forth a rule regarding the all owance of deductions and
credits, not a test for inequity fromwhich a 2-year limt was
specifically omtted in contrast to the rel ated precedi ng
subsections of the statute.

d. A Better Analogy: The Bureau of Prisons Requl atory
Cases

W find the present regulatory controversy to be anal ogous
to those in several appellate cases involving the conflict
bet ween the Bureau of Prisons (BOP) regulations codified at 28
C.F.R sections 570.20 and 570.21 and the congressional intent

articulation in 18 U S.C. section 3621(b). See Wedel stedt v.

Wley, 477 F.3d 1160 (10th G r. 2007); Levine v. Apker, 455 F.3d

71 (2d Cr. 2006); Fults v. Sanders, 442 F.3d 1088 (8th G

2006); Wodall v. Fed. Bureau of Prisons, 432 F.3d 235 (3d G
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2005). The controversy in those cases involved the eligibility
of prisoners for Community Correctional Center (CCC) placenent.
Title 28 C.F.R section 570.21(a) (2008) provides that the BOP
“Wll designate inmates to community confinenent only * * *
during the last ten percent of the prison sentence being served,
not to exceed six nonths.” The BOP identified 18 U . S.C. section
3621(b) as authorizing this categorical exercise of discretion
and viewed the pronul gation of a categorical rule as permssible

under Lopez v. Davis, 531 U S. 230 (2001). The Courts of Appeals

in the cases cited above found the BOP regul ations invalid under

Chevron, U S. A, Inc. v. Natural Res. Def. Council, Inc., 467

U S 837 (1984). The Court of Appeals for the Third Grcuit

explained in Wwodall v. Fed. Bureau of Prisons, supra at 249:

we are faced with a statute providing that the BOP nust
consi der several factors in CCC placenent, and a

regul ation providing that the agency nmay not consi der
those factors in full. The conflict between the

regul ations and the statute seens unavoi dabl e.

Wiile 18 U S. C. section 3621(b), |ike section 6015(f), uses
the discretionary term“my” wth respect to the BOP s authority

to select the place of inprisonnment,! the courts cited above

1118 U.S.C. sec. 3621(b) (2006) provides:

(b) Place of Inprisonnment.— The Bureau of Prisons
shal | designate the place of the prisoner’s
i nprisonment. The Bureau may designate any avail abl e
penal or correctional facility that neets m ni num
standards of health and habitability established by the
Bur eau, whet her maintained by the Federal Governnent or
(continued. . .)
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found that this does not give the BOP discretion to decline to
consider certain factors before making that decision. As the

Court of Appeals in Wodall v. Fed. Bureau of Prisons, supra at

245, expl ai ns:

The governnent argues that the use of the word
“may” at the beginning of 8§ 3621(b), rather than
“shall,” is determnative in proving that consideration
of the factors is essentially optional. W believe
that this narrow reading ignores the context of the
statute. See Deal v. United States, 508 U S. 129, 132,
113 S.Ct. 1993, 124 L.Ed.2d 44 (1993) (noting the
“fundanmental principle of statutory construction ...
that the nmeaning of a word cannot be determned in
i solation, but nmust be drawn fromthe context in which
it is used’”). A comonsense reading of the text--
especially when conbined with the legislative history--
nmekes clear that the BOP is required to consider each
factor. “May” refers to the ability of the BOP to make
ultimate placenent designations, not to the 8 3621
factors. The word “may” is a full fifty words away
fromthe considerations, and its effect is separated
fromthe factors with a conma. [ Enphasis added. ]

W find section 1.6015-5(b), Incone Tax Regs., to be a
simlar attenpt to limt factors for consideration in nmaking the
mandat ed determ nati on under section 6015(f) in a way that is
contrary to the intent of Congress. The regulation would enable
the Secretary to avoid consideration of “all the facts and
ci rcunstances” in section 6015(f) cases by inposing a 2-year

period of limtations, the sane period of l[imtations that

(... continued)

ot herwi se and whether wthin or w thout the judicial
district in which the person was convicted, that the
Bureau determ nes to be appropriate and suitable,
considering—|[five specific factors.] [Enphasis added.]
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Congress specifically applied to section 6015(b) and (c) but
omtted fromsubsection (f).! However, a commobnsense readi ng of
section 6015 is that the Secretary has discretion to grant relief
under section 6015(f) but may not shirk his duty to consider the
facts and circunstances of a taxpayer’s case by inposing a rule
that Congress intended to apply only to subsections (b) and (c).

See al so Estate of Roski v. Conmissioner, 128 T.C 113, 128-129

(2007) (finding that where the Comm ssioner is required to
exerci se discretion, the Conm ssioner may not avoid this
responsibility by inposing a universal rule that is contrary to
the intent of Congress).

Congress’s intent that the Secretary not have unfettered
di scretion in applying section 6015(f) is evidenced by its
reinstatenent of the Court’s jurisdiction to reviewthe
Secretary’s determ nations in nondeficiency cases under section
6015(f). In 2006 the Court of Appeals for the Ninth Crcuit
overturned a decision of this Court and held that the Tax Court
does not have jurisdiction to review the Secretary’ s denial of
relief under section 6015(f) in a case where no deficiency has

been asserted. Conm ssioner v. Ewing, 439 F.3d 1009 (9th G

2006), revg. 118 T.C 494 (2002) and vacating 122 T.C 32 (2004).

12Sec. 6015(f) requires the Secretary to take into account
“all the facts and circunstances” in deciding whether to grant
equitable relief. However, we do not decide at this tinme whether
a period of limtations that was | onger than 2 years woul d run
afoul of this requirenent.
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Soon after, the Court of Appeals for the Eighth Crcuit took the

sanme position. Bartman v. Conm ssioner, 446 F.3d 785 (8th Gr

2006), affg. in part and vacating T.C Meno. 2004-93.
Accordingly, the Court reversed its prior position and issued

Billings v. Commi ssioner, 127 T.C. 7 (2006), construing section

6015(e) as not giving the Court jurisdiction over nondeficiency
petitions filed under section 6015(f).

In response, in the TRHCA div. C, sec. 408, Congress
reinstated our jurisdiction to review the Conm ssioner’s
determ nati ons under section 6015(f) where no deficiency has been
assert ed.

Whil e a taxpayer’s delay in applying for relief under
section 6015(f) is a factor to be considered in applying the “al
the facts and circunstances” test of section 6015(f), the
Secretary nust be reasonable when creating restrictions that
categorically exclude taxpayers fromrelief. For exanple, in
Rev. Proc. 2003-61, supra, the Secretary inposes a requirenment
that the requesting spouse nust not have transferred property to
t he nonrequesti ng spouse as part of fraudul ent schenme by the
spouses in order to be eligible for relief under section 6015(f).
However, unlike restrictions that exclude taxpayers who request
relief after engaging in fraudulent activities, whether a
t axpayer requests relief within 2 years of the IRS first

collection activity does not necessarily indicate whether it



- 30 -
woul d be equitable to grant the taxpayer relief. Wile we need
not deci de today whether any tenporal limtation wuld be
appropriate, it is clear fromthe omssion of a 2-year
limtations period in section 6015(f) that such a 2-year
[imtations period is inpermssible.

e. No Tacit Congressi onal Approval

Finally, respondent argues that under Hanover Ins. Co. V.

Commi ssioner, 65 T.C 715, 719-720 (1976), regul ations and

interpretations by the Secretary that have continued w thout
subst anti al change, applying to unanended or substantially
reenacted statutes, are deened to have received congressional
approval and have the effect of |aw. Respondent argues that the
fact that Congress has anended section 6015(f) tw ce since the
Secretary first inposed the 2-year limtations period shows that
Congress has tacitly approved of the limtation. See
Consol i dat ed Appropriations Act, 2001, Pub. L. 106-554, app. G
sec. 313, 114 Stat. 2763A-640 (2000); TRHCA div. C, sec. 408.
Wiile we agree with this general rule, we do not believe it
applies here. First, the regulations in Hanover and the cases
cited therein had been in place for at |east 20 years, sonetines

as long as 39 years. Hanover Ins. Co. v. Comm ssioner, supra at

716; see also United States v. Correll, 389 U S. 299, 302 n.10

(1967); Fribourg Navigation Co. v. Conmm ssioner, 383 U S. 272,

279-280 nn. 4&5 (1966); Helvering v. Wnmll, 305 U S. 79, 82
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(1938). Furthernore, regarding the regul ati ons or
interpretations at issue in Hanover and Correll, there was
evi dence that Congress had considered and rejected argunents

against them See United States v. Correll, supra at 305 n. 20

(Congress heard pleas for a change in the disputed rule but did
not meke the requested change); H Conf. Rept. 99-841 (Vol. I1),
at 11-357 (1986), 1986-3 C.B. (Vol. 4) 1, 357 (explicitly citing
the regul ation disputed in Hanover).

While 10 years may be | ong enough to treat Congress’
inaction as tacit approval in sonme cases, such as where Congress
is clearly aware of the disputed regul ation and anends a portion
of the related statute wi thout superseding the regulation, the
Comm ssi oner has provided the Court with no indication that the
application of the 2-year limtations period has been brought to
Congress’ attention or that Congress has consi dered whet her the
[imtations period is valid.

It was not until 2003 that the Court first upheld the
Comm ssi oner’ s di sal |l owance of relief under section 6015(f)

because of the 2-year l[imtations period, Canpbell v.

Commi ssioner, 121 T.C. 290 (2003), and the Court has done so on

only two other occasions, Durhamv. Conm ssioner, T.C Meno.

2004-184; Hall v. Commi ssioner, T.C Meno. 2004-170. | n each

case the requesting spouse appeared pro se, failed to chall enge

the validity of the regulation (or may not have been aware that
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it existed), and did not appeal the Court’s decision. In Durham
we noted that the Court was not expressing an opinion on the
validity of the rule, and the taxpayer woul d not have been
entitled to relief even if she had satisfied the 2-year
l[imtations period. In Hall we did not discuss the validity of
the 2-year limtations period.

This situation is far different fromthe situation that
pronpted Congress to anend section 6015(f) in 2006. As discussed
above, before Congress anended section 6015(e) to give the Court
jurisdiction to review denial of relief under section 6015(f),
the Court of Appeals for the Nnth Grcuit overturned a decision
of this Court on the issue, and this Court subsequently reversed

its prior position. Comm ssioner v. Ewi ng, supra; Billings v.

Conm ssi oner, supra. The TRHCA was enacted | ess than a year

after the Court of Appeals held that the Court did not have
jurisdiction in such cases, and there is no evidence that the 2-
year limtations period in section 1.6015-5(b)(1), Incone Tax
Regs., had been brought to Congress’ attention. |t seens that
before petitioner raised the issue in this case, this rule was
given very little attention in any forum Accordingly, we do not
believe that Congress’ failure to overturn section 1.6015-

5(b) (1), Incone Tax Regs., anpbunts to a tacit approval of the 2-

year limtations period.



7. Conclusion

Accordingly, we hold that section 1.6015-5(b)(1), Incone Tax
Regs., is an invalid interpretation of section 6015, and
respondent abused his discretion by failing to consider all facts
and circunstances in petitioner’s case. Further proceedings wll
be needed to fully determne petitioner’s 1999 tax liability.

On the basis of the foregoing,

An appropriate order wll

be issued.
Revi ewed by the Court.
COLVIN, COHEN, WELLS, FOLEY, VASQUEZ, MARVEL, HAI NES,
VWHERRY, KROUPA, GUSTAFSON, and PARIS, JJ., agree with this
maj ority opinion.

GALE, J., dissents.
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HALPERN, J., dissenting: Although I join the dissenting
opi nion of Judges Thornton and Holnes, | wite separately to
furnish what | believe to be another significant reason for
rejecting the mpjority’s conclusion that section 1.6015-5(b)(1),
| nconme Tax Regs., is an inpermssible interpretation of section
6015(f) and, therefore, invalid.

The 2-year period of Iimtations on requests for equitable
relief under section 6015(f) promulgated in section 1.6015-
5(b) (1), Income Tax Regs., is not the absolute tenporal bar to
relief that the majority assunes it to be. Section 301.9100-
1(c), Proced. & Adm n. Regs., gives the Conmm ssioner discretion
to “grant a reasonabl e extension of time under the rules set
forth in 8 * * * 301.9100-3 to nmake a regulatory el ection” (9100
relief). Pursuant to section 301.9100-3(a), Proced. & Adm n.
Regs., requests for 9100 relief “will be granted” provided the
taxpayer is able to establish that he or she “acted reasonably
and in good faith, and the grant of relief will not prejudice the
interests of the Governnent”, conditions which petitioner,
presumably, is able to satisfy. The term*®“election” is broadly
defined to include “an application for relief in respect of tax”.
Sec. 301.9100-1(b), Proced. & Adm n. Regs.

The majority, in note 10 of its opinion, accepts the “nutual
position” of the parties that 9100 relief is unavailable to

extend the 2-year period of limtations under section 1.6015-
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5(b)(1), Incone Tax Regs., because, in the |ight of respondent’s
position to that effect, “any effort by petitioner to apply for
[9100] relief * * * would be fruitless.” In support of that

position, the majority cites Bowes v. Sem nole Rock & Sand Co.,

325 U. S. 410, 414 (1945), and Phillips Petroleum Co. v.

Commi ssioner, 101 T.C. 78, 97 (1993), affd. w thout published

opinion 70 F.3d 1282 (10th Cr. 1995), for the proposition that
an agency’s interpretation of its own regulation is entitled to
“controlling weight unless it is plainly erroneous or

i nconsistent with the regulation.” The nmajority overl ooks the
fact that, in both of those cases, deference was afforded to
agency interpretations issued in the formof published guidance

(in Sem nole Rock, a “bulletin” issued contenporaneously with the

regul ation and, in Phillips Petroleum a published IRS Notice).

Here, respondent’s position is no nore than a litigating position
that, in ny view, is without nerit, or, in the | anguage of Bow es

V. Senmi nole Rock & Sand Co., supra at 414, “plainly erroneous”

and “inconsistent with the regulation”, which would cause its
rejection in any event.

Nor do | agree with the ngjority’s conclusion (also in note
10) that the procedures for requesting 9100 relief are so
burdensone as to nmake that relief “practically” unavailable to
putative innocent spouses. Section 301.9100-3(e)(2), Proced. &
Adm n. Regs., inposes a not unreasonable requirenent that the

i ndi vi dual seeking relief under section 6015(f) submt a
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statenent, albeit in affidavit formand under penalties of
perjury, denonstrating that he or she acted reasonably and in
good faith in failing to neet the regul atory deadline; and nmany,
if not nost, of the requirenents for third-party affidavits and
additional information set forth in section 301.9100-3(e)(3) and
(4), Proced. & Adm n. Regs., are of doubtful application to
putative innocent spouses. And although it is true that (1) a
request for 9100 relief is treated as a request for a letter
ruling, see sec. 301.9100-3(e)(5), Proced. & Adm n. Regs., and
(2) arequest for a letter ruling generally nust be acconpani ed
by a great deal of information and docunentary support, see Rev.
Proc. 2009-1, sec. 7, 2009-1 1.R B. 1, 16, rmuch of the required
i nformati on and docunentation is not germane to requests for
i nnocent spouse relief under section 6015(f), and substanti al
conpliance with the need to furnish the bal ance of the required
i nformati on and docunentation will probably suffice. See

Mlitello v. Cent. States, Se. & Sw. Areas Pension Fund, 360 F. 3d

681, 688-689 (7th Gr. 2004).
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THORNTON and HOLMES, JJ., dissenting: W agree with our
col | eagues that Chevron is the test we have to apply but
respectfully disagree with their conclusion that the 2-year
limtations period in section 1.6015-5(b)(1), Inconme Tax Regs.,
is invalid under either Chevron step 1 or step 2.

| . Chevr on: Step 1

Chevron’s step 1 asks “whether Congress has directly spoken

to the precise question at issue.” Chevron U S. A, Inc. v.

Natural Res. Def. Council, Inc., 467 U S. 837, 842 (1984). The

majority hears “audi ble silence” in the absence from section
6015(f) of the expressly stated 2-year deadlines of subsections
(b) and (c). Mjority op. p. 14. Fromthis it concl udes that
Congress has forecl osed a 2-year, and possibly any, deadline for
subsection (f) relief.

The majority |likew se hears a whisper fromthe provision of
section 6015(f)(2) that the Secretary may grant equitable relief
to a spouse under subsection (f) only “ "if * * * relief is not
avai l abl e to such individual under subsection (b) or (c)’”. See
majority op. p. 14. Fromthis it simlarly reasons that
subsection (f) relief nmust be broader than relief under
subsection (b) or (c); and since subsection (b) and (c) relief
requires neeting a 2-year deadline, making subsection (f) relief
broader requires that requests for subsection (f) relief not be
subject to the sanme deadline. Myjority op. pp. 14-15. (The

majority does |later admt, though, that “the timng of the
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request for relief is not the only possible el enment by which
subsection (f) relief would be broader than that of subsection
(b) or (c).” Mjority op. p. 15.)

We agree with the majority that the precise question in this
case i s whether the Secretary can inpose a 2-year |limt on
requests for relief under section 6015(f). And we agree that the
answer to this question depends on a close reading of the Code.
But we disagree that the express tinme limts of subsections (b)
and (c) denote or even inply that there can be no tinme limts in
subsection (f), for congressional silence may sinply be

anbi guous. See Crosby v. Natl. Foreign Trade Council, 530 U S.

363, 388 (2000) (“The State’s inference of congressional intent
is unwarranted here, therefore, sinply because the silence of

Congress is anbiguous.”); Burns v. United States, 501 U S. 129,

136 (1991) (“An inference drawn from congressional silence
certainly cannot be credited when it is contrary to all other
textual and contextual evidence of congressional intent.”).
Subsection (f) differs markedly from subsections (b) and (c)
in giving the Secretary discretion to grant relief where there is

an under paynent of tax; i.e., where the joint return shows tax

due that is not paid with the return. Wen added to the Code in
1998, section 6015(f) was new and inportant and affected a | ot of
cases, since innocent spouse relief before section 6015(f) was

limted to understatenents; i.e., where the joint return shows

|l ess tax due than is owed. See Butler v. Conm ssioner, 114 T.C.
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276, 283 (2000).! We think this suggests that it is the
Secretary’s discretion, and not the dilatory applicant’s ability
to request relief, that subsection (f) nakes broad.

Consistent with this view, subsections (b) and (c) are
mandat ory subsections—if a taxpayer neets their requirenents, the
Secretary has to grant relief. Section 6015(f), in contrast, is
a perm ssive section--if a taxpayer follows the prescribed
procedures, the Secretary “may relieve such individual of such
liability.”

This distinction is inportant in understanding the
majority’ s discussion, majority op. pp. 25-27, of the Bureau of
Prisons cases. It relies on the Second, Third, Ei ghth, and Tenth
Circuits’ invalidation of 28 C.F.R secs. 570.20 and 570. 21- -
regul ations that categorically denied sone prisoners the chance
to serve their entire sentences in hal fway houses.? The problem
these cases identified was 18 U S.C. sec. 3621(b), which gave the
BOP di scretion over where to house inmates but required the
agency to consider at least five listed factors. Al these
Crcuit Courts concluded that the BOP regul ations categorically

renoved the agency’s ability to consider these five |isted

We di scuss Congress’s intent in adding sec. 6015(f) in
greater detail in our analysis of Chevron step 2, infra p. 45.

2See Wedel stedt v. Wley, 477 F.3d 1160 (10th Cr. 2007);
Levine v. Apker, 455 F.3d 71 (2d Cr. 2006); Fults v. Sanders,
442 F.3d 1088 (8th Cir. 2006); Wodall v. Fed. Bureau of Prisons,
432 F.3d 235 (3d G r. 2005).
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factors for at |east sone individual prisoners. That neant the
chal | enged regul ati ons stunbl ed on Chevron step 1

But where is the simlar mandatory consideration of any
factor in the section of the Code we are | ooking at? Section
6015(f) does not provide that “if, taking into account all the
facts and circunstances, * * * the Secretary shall relieve such
i ndi vi dual of such liability;” it provides that “if * * * taking
into account all the facts and circunstances, * * * the Secretary
may relieve such individual of such liability.” (Enphasis
added.) The distinction is an inportant one. And it is the
distinction at the heart of the Suprene Court’s decision in Lopez
v. Davis, 531 U S. 230 (2001)-- the decision that, though
mentioned briefly in the opinion, nmgjority op. p 26--is much nore
simlar to our case than the hal fway-house cases on which the
majority relies.

Lopez involved a different statute, 18 U S. C. sec.
3621(e)(2)(B), providing that the prison tine for an i nmate
convicted of a nonviolent crine “my be reduced by the Bureau of
Prisons”. The BOP issued a regulation that categorically
excl uded prisoners who had possessed a firearmin connection with
their crime; and an affected prisoner sued to invalidate the
regul ation, arguing that the statutory definition of a class of
eligible inmates necessarily invalidated additional exclusions by
regul ati on--he want ed case-by-case consideration. Lopez v.

Davis, supra at 239. The Court rejected his argunent. 1In the
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absence of express statutory |anguage “the agency may excl ude
inmates either categorically or on a case-by-case basis, subject
of course to its obligation to interpret the statute reasonably.”
ld. at 240. The Court held that

“BEven if a statutory schene requires individualized

determ nations,” which this schene does not, “the

deci si onmaker has the authority to rely on rul emaki ng

to resolve certain issues of general applicability

unl ess Congress clearly expresses an intent to wthhold

that authority.” * * *

ld. at 243-244 (quoting Am_ Hosp. Association v. NLRB, 499 U S

606, 612 (1991)).3

There is no withholding of such authority here--in contrast
to the specific factors Congress told the Secretary to consider
in deciding applications for relief under section 6015(b) and
(c), it left relief under section 6015(f) to his discretion. It
chose to use “may” in section 6015(f) to grant wi der discretion
to the Secretary than it did in choosing “shall” in section

6015(b) and (c). Read sensibly, section 6015(f) gives the

SAm Hosp. Association v. NLRB, 499 U S. 606, 612 (1991),
deci ded whether the NLRB' s obligation to decide the appropriate
size of the collective bargaining unit “in each case”, 29 U S C
sec. 159(b), neant that it had to exercise “standardl ess
di scretion in each case.” The answer was “no”, because

“[ Tl he principal instrunents for regularizing the
system of deciding ‘in each case’ are classifications,
rul es, principles, and precedents. Sensible nmen could
not refuse to use such instrunents and a sensible
Congress woul d not expect themto.” * * *

Id. (quoting Davis, Adm nistrative Law Text, sec. 6.04, at 145
(3d ed. 1972)).
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Secretary the authority, but not the duty, to grant relief
unavail abl e under section 6015(b) and (c). And read in the
context of delegations of authority to admnistrative agencies
nore generally, the statute gives the Secretary authority to
i ssue rules and procedures instead of making case-by-case
decisions as to the tineliness of requests for relief.

The majority also reads the statutory command to consider
“all the facts and circunstances” (enphasis added) as forcing us
to toss out the 2-year tinme limt, because such a strict deadline
makes the tinme that it takes a spouse to request relief into a
single, decisive fact or circunstance. Yet section 6015(f), in a
passage quoted but unconstrued by the majority, creates
di scretionary authority to provide equitable relief “Under
procedures prescribed by the Secretary”.

The question that the majority shoul d have asked i s whet her
setting a deadline is a “procedure”--if it is, then we have no
busi ness holding that the Secretary could not set one. The first
clue that the 2-year |limt is a procedural requirenent, and not
just another one of the facts to be weighed in each case, is
section 6015(b)(1)(D). In that section, the Secretary is also
told to take “into account all the facts and circunstances” in
deci ding whether it is “inequitable” to hold the requesting
spouse jointly liable for a particular tax debt. W have al ready
hel d that the | anguage of section 6015(f) does not significantly

differ fromthis parallel |anguage in section 6015(b). At v.
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Comm ssioner, 119 T.C 306, 316 (2002), affd. 101 Fed. Appx. 34

(6th Gr. 2004); Becherer v. Comm ssioner, T.C Meno. 2004-282;

Doyel v. Conmm ssioner, T.C. Meno 2004-35. And the equitable

factors we consider under section 6015(b) are the sane equitable

factors we consider under section 6015(f). At v. Conmm Ssioner,

supra at 316.

That sanme section 6015(b) inposes the 2-year deadline for
electing relief. Sec. 6015(b)(1)(E). W think this allowed the
Secretary to infer that deadlines for seeking relief are just
part of the procedural rules a taxpayer seeking relief nust
follow. Read in this way, the | anguage in section 6015(b)(1) and
(f) giving the Secretary power to prescribe “procedures” is
i dentical --except that the Secretary cannot set a deadline of
other than 2 years for section 6015(b) relief. The silence on
deadlines in section 6015(f), seen in this light, is what courts
si nce Chevron have construed to be an inplicit delegation to the
agency involved to fill the gap with its own construction.

Treating deadlines as procedural is the general rule in
nontax adm nistrative cases as well. The Seventh Crcuit--the
court to which this case nay be appeal ed--has already hel d that
rules setting deadlines for seeking discretionary relief from
imm gration orders are procedural:

are the time limts valid and, if so, * * * is the rule

procedural and within the Attorney General’'s grant of
authority?
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We conclude that it is. Section 1003.44(h) [the
regul ation setting the deadline] is simlar to tine
l[imts inposed in the Federal Rules of G vil Procedure,
Appel | ate Procedure, and even Crim nal Procedure. And,
in general, the fornmulation of procedures is left to
the discretion of the agencies with responsibility for
substantive judgnents. Vernont Yankee Nucl ear Power
Corp. v. NRDC, 435 U.S. 519 * * * (1978). W grant
deference to agency interpretations of the law it
adm nisters. Chevron U . S.A 1Inc. v. NRDC 467 U.S. 837
***(1984). * x %

[ Johnson v. Gonzales, 478 F.3d 795, 799 (7th Gr
2007) . ]

See also, e.g., Foroglou v. Reno, 241 F.3d 111, 113 (1st G

2001).

We finally note that the majority seens not to notice that
the revenue procedure that currently guides the Secretary in the
exercise of his discretion has seven threshold conditions--only
one of which is the 2-year tine limt--and a taxpayer who fails
to nmeet any of them does not currently qualify for equitable
relief. If we peek into the future to see where the majority’s
reasoni ng m ght take us, we can’t help but conclude that at | east
sone of these other threshold conditions* will have to be
invalidated as well. Rev. Proc. 2003-61, sec. 4.01(4), 2003-2
C.B. 296, 297, for exanple, denies equitable relief to any spouse
who transferred assets as “part of a fraudulent scheme”. This

| anguage mat ches section 6015(c)(3)(A)(ii)--and the ngjority’s

‘W say “sonme” because the list, Rev. Proc. 2003-61, sec.
4.01, 2003-2 C.B. 296, 297, includes sone conditions that the
Code itself requires, e.g., that the requesting spouse have filed
a joint return and not be eligible for relief under sec. 6015(b)
or (c).



- 45 -
reasoni ng would seemto bar the Secretary from stopping
fraudsters at the threshold just as much as it would bar himfrom
stopping the dilatory.

For all these reasons, we would hold that Congress has not
directly spoken to the precise question of whether the Secretary
may i npose a deadline for requesting equitable relief. This
| eaves a gap, and we would therefore clinb up to the second step
of Chevron: is the 2-year limt “based on a perm ssible

construction of the statute”? Chevron U.S.A., Inc. v. Natural

Res. Def. Council, Inc., 467 U.S. at 843.

1. Chevr on: Step 2

Step 2 of Chevron--whether the contested regulation is a
perm ssi bl e construction of the statute--rests fundanentally on
t he reasonabl eness of the choice made by the agency that issued

the regulation. See, e.g., Bankers Life & Cas. Co. v. United

States, 142 F. 3d 973, 983 (7th Gr. 1998). In the Seventh
Crcuit, this step is also where a court will ook to a
provision's legislative history. See id. (we “lean toward
reserving consideration of |egislative history and ot her
appropriate factors until the second Chevron step * * *. In the
second step, the court determ nes whether the regulation

har noni zes with the | anguage, origins, and purpose of the
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statute”); see also Square D Co. & Subs. v. Conm ssioner, 438

F.3d 739, 745 (7th G r. 2006), affg. 118 T.C. 299 (2002).°

The legislative history is quite plain on this point,
suggesting that what Congress wanted was primarily to extend
relief to spouses with underpaynents. The original House-passed
version of the expanded relief provisions now found in section
6015(b) included no relief for underpaynents. See H Conf. Rept.
105-599, at 249-250 (1998), 1998-3 C. B. 747, 1003-1004. A Senate
amendnent woul d have provided limted relief in underpaynent
situations by making the separate liability election (nowin
section 6015(c)) applicable to underpaynents. 1d. at 250, 1998-3
C.B. at 1004. The conference commttee omtted this aspect of
t he Senate anmendnent and instead gave the Secretary broad
authority in subsection (f) to address such situations. The
conference report expl ai ned:

The conference agreenent does not include the

portion of the Senate anmendnent that coul d provide

relief in situations where tax was shown on a j oint

return, but not paid with the return. The conferees

intend that the Secretary will consider using the grant

of authority to provide equitable relief in appropriate

situations to avoid the inequitable treatnent of

spouses in such situations. * * * []d. at 254, 1998-3
C.B. at 1008.]

\Whet her to consider legislative history at step 1 or step 2
is a mtter of some controversy. See Coke v. Long Island Care at

Hone, Ltd., 376 F.3d 118, 127 n.3 (2d Gr. 2004) (collecting
cases); see also Tax Analysts v. IRS, 350 F.3d 100, 103-104 (D.C
Cir. 2003); Hosp. Corp. of Am & Subs. v. Conmm ssioner, 348 F.3d
136, 144 (6th Gr. 2003), affg. 107 T.C. 73 (1996) and 107 T.C.
116 (1996). We put it here because the Seventh Circuit wll be
review ng our decision in this case.
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Al t hough the conference report also indicated that this
equitable relief was not to be limted to underpaynent
situations, the only other specific exanple involved a “spouse
t hat does not know, and had no reason to know, that funds
i ntended for the paynent of tax were instead taken by the other
spouse for such other spouse’s benefit.” 1d. W find nothing in
this legislative history suggesting that Congress wanted the
Secretary to use his new discretion under subsection (f) to give
relief to those who m ssed the statutory deadlines for relief
under subsections (b) and (c).

An ounce of history is worth nore than a pound of |ogic on
this question, especially since the majority opinion does not
even suggest that--quite apart fromany |l egislative history--the
2-year regul atory deadline for requesting relief under subsection
(f) is inherently unreasonable. 1Indeed, it cites wth apparent
approval an identical 2-year regulatory deadline that applies to
conpar abl e requests for equitable relief fromjoint and several
l[iability under section 66(c) where a joint returnis filed from

a conmunity property State.® And it seens to just assune

The majority seeks to make nmuch of differing deadlines
provided in the sec. 66(c) regulations for so-called traditional
relief, for which the statute has nade provision since 1984, and
for “equitable relief”, which Congress authorized in 1998 in the
sane | egislation containing the sec. 6015 relief provisions.
Seem ng to hold out the sec. 66(c) regul ations as a nodel of
sorts, the majority asserts that these regul ati ons provide a
deadline for equitable relief that is “four tinmes as long as the
6-month deadline for traditional relief under section 66(c).”
Majority op. p. 22. The majority falls into error, however, by

(continued. . .)
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that a 2-year regul atory deadl i ne under subsection (f) is
unreasonable if it is the same as the statutory deadlines found in
subsections (b) and (c).

We do not share that assunption. Drawing a negative
i nference from subsection (f)’s lack of the 2-year deadlines found
in subsections (b) and (c) falls apart if applied to requests for

relief fromunderpaynents, for which there is no statutory

5(...continued)
m sconstruing what it sinplistically m scharacterizes as a “6-
nont h deadline” for requesting traditional relief under sec.
66(c). The actual deadline for traditional relief under the sec.
66(c) regulations is:

6 nmont hs before the expiration of the period of
limtations on assessnent, including extensions,

agai nst the nonrequesting spouse for the taxable year
that is the subject of the request for relief, unless
t he exam nation of the requesting spouse’s return
commences during that 6-nonth period. |If the

exam nation of the requesting spouse’s return commences
during that 6-nonth period, the latest tine for
requesting relief * * * js 30 days after the
commencenent of the exam nation. [Sec. 1.66-

4(3)(2) (i), Income Tax Regs.]

By contrast, the equitable relief deadline under sec. 66(c) is
the sane as the equitable relief deadline under sec. 6015(f);
i.e., 2 years after the first collection activity. It is not
accurate to say that the equitable relief deadline is four tines
| onger than the sec. 66(c) traditional relief deadline or, for
that nmatter, that they correlate according to any nat hemati cal
ratio. |Indeed, the traditional relief deadline would seem no
nmore likely to fall on a date that is (as the ngjority suggests)
exactly 18 nonths before the equitable relief deadline than it
woul d be to fall on a date that is after the equitable relief
deadline. In any event, we do not understand the majority to
suggest, nor do we understand how it plausibly could be

mai nt ai ned, that the Secretary’s prescribing a 2-year deadline
for requesting equitable relief under sec. 66(c) nade it
unreasonable for the Secretary to prescribe the sanme 2-year
deadl i ne for conparable requests for equitable relief arising
under sec. 6015(f).
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deadline but only a del egation of authority to the Secretary.
Hol di ng that the Secretary cannot exercise his discretion to set a
common deadline isn't a reasonable inference; it’s the usurpation
of the authority that Congress delegated to the Secretary, not us.

We woul d hold that the Secretary acted em nently reasonably
in exercising his procedure-nmaking authority by prescribing a
deadl i ne under subsection (f) that is conparable to the statutory
deadl i nes under subsections (b) and (c) and identical to the
regul atory deadline for equitable relief under section 66(c).
| ndeed, considerations of admnistrability strongly support
consi stent deadl i nes under these various provisions. Spouses
filing requests for relief under either section 6015 or section
66(c) use the sane Form 8857, Request for Innocent Spouse Relief.
See Rev. Proc. 2003-61, sec. 5, 2003-2 C.B. at 299. Many if not
nost spouses requesting relief may be unsophisticated in the tax
laws and may not fully appreciate which of the various provisions
of section 6015 or section 66(c) mght be nost likely to benefit
them We doubt that nost applicants seeking relief carefully
parse the different categories for which they mght qualify; nore
likely, they sinply plead for whatever relief m ght be avail abl e.

In recognition of this reality, the Secretary’ s Form 8857
elicits information pertinent to all fornms of relief under
sections 6015 and 66(c) but does not require the requesting spouse
to specify under which section or subsection relief is sought.

Simlarly, the regulations provide that a single claimfor relief
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wll suffice for considering relief under section 6015 (b), (c),
and (f). Sec. 1.6015-1(a)(2), Incone Tax Regs. Having conparabl e
deadlines for the various types of relief facilitates this
sensi ble adm nistrative practice. The majority would confound
this practice in bizarre ways and pl ace undue pressure upon the
manner in which the request for relief m ght be drawn up or
characteri zed.

For instance, the Court is today invalidating the regulatory
deadline for equitable relief under subsection (f) but approving
an identical regulatory deadline for equitable relief under
section 66(c). The Court is also holding that a request for
relief deened to arise under subsection (b) or (c) remains subject
to their 2-year statutory deadlines but may be consi dered under
subsection (f) even if it msses those deadlines, with the
untineliness apparently to be taken into account as part of a
fact s-and-circunstances anal ysis.

By contrast, a request for relief deened to arise under
subsection (f)--for exanple, a request involving an underpaynent,
whi ch cannot arise under subsection (b) or (c)--apparently would
be subject to no deadline because the majority has invalidated the
regul atory 2-year deadline under subsection (f). Although the
majority states that “the taxpayer’s delay in applying for relief
under section 6015(f) is a factor to be considered in applying
‘“all the facts and circunstances’ test of section 6015(f)”, it

declines to answer the obvious foll owp question of whether *any
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tenporal limtation would be appropriate”. Majority op. pp. 29-
30. Consequently, in the absence of any “tenporal limtation”, it
i's not apparent how “delay” in applying for subsection (f) relief
shoul d be identified or neasured.

It woul d have been better to | eave the regul ati on al one
rather than create a tangle that will now take so nmuch tinme to
unr avel

We respectfully dissent.

HALPERN and MORRI SON, JJ., agree with this dissenting

opi ni on.



