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Lisalimted liability conpany that purchased
equi pnent and partially financed its purchases using
recourse debt. L reports its operations for Federal
i ncone tax purposes on the basis of a taxable year
ending July 31. On Mar. 28, 2001, L’s two nenbers
anended L’'s operating agreenent to add a provision on
deficit capital account restoration. Under the
provision, stated as effective Jan. 1, 2000, any L
menber with a deficit capital account follow ng the
liquidation of its interest in L had to contribute to L
by the end of the taxable year, or if later within 90
days after the date of the liquidation, funds equal to
t he anobunt of the deficit for paynment to L's creditors
or for distribution to the nmenbers of L with positive

* This opinion supplenents Hubert Enters., Inc. & Subs. v.
Comm ssioner, 125 T.C. 72 (2005), affd. in part, vacated in part
and remanded 230 Fed. Appx. 526 (6th Cr. 2007).
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capital accounts. Pursuant to the provision, H a
menber of L with a 99-percent interest therein, took
into account its proportionate share of L's recourse
debt in conputing its at-risk anobunts under sec.
465(b)(2)(A), I.R C., for Hs taxable years ended in
July 2000 and 2001.

Hel d: For Federal inconme tax purposes, the
provision is inapplicable to Hs taxable year ended in
2000 because the anmendnent was made too | ate under sec.
761(c), I.R C., and other provisions, to be included in
L’s operating agreenment for that year.

Hel d, further, H may not take into account L’s
recourse debt for H s taxable year ended in 2001
because H was not personally liable for the repaynent
of that debt under sec. 465(b)(2)(A), I.RC

WlliamF. Russo and R_Daniel Fales, for petitioner.

Gary R Shuler, Jr., for respondent.

SUPPLEMENTAL MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO Judge: This case is before the Court on remand from
the Court of Appeals for the Sixth Crcuit. W filed our initial

report as Hubert Enters., Inc. & Subs. v. Conmm ssioner, 125 T.C.

72 (2005) (Hubert 1). Hubert I was a consolidation of three
cases, and the Court of Appeals for the Sixth Crcuit affirnmed

our decisions in two of those cases. See Hubert Enters., Inc. V.

Conmm ssi oner, 230 Fed. Appx. 526 (6th Cr. 2007), affg. in part,

vacating in part and remanding 125 T.C. 72 (2005). The Court of
Appeals for the Sixth Grcuit vacated the renmaini ng deci sion and
remanded the case to this Court to decide, after allow ng the

parties to develop the record nore fully, whether the deficit



-3-

capital account restoration obligation (DRO included in the
anended and restated operating agreenent of Leasing Co., L.L.C
(LCL), alimted liability conpany, rendered LCL’'s nenbers payors
of last resort under the |aw applicable in the Sixth Crcuit.
Id. at 531. The relevant years for LCL are its taxable years
ended July 31, 2000 and 2001, and LCL’s nenbers added the DRO to
LCL’ s operating agreenent on March 28, 2001, stated as effective
January 1, 2000. LCL's nenbers are HBW Inc. (HBW, a wholly
owned subsidiary of Hubert Holding Co. (HHC), and Hubert Comrerce
Center (HCC). The subject years are HHC s taxable years ended in
July 2000 and 2001.1

On remand, we ordered the parties to state the proper course
of action to be taken in light of the remand. Neither party
requested any further trial, stating that the nandate of the
Court of Appeals for the Sixth Crcuit was best followed through
their filing of seriatimbriefs. Accordingly, we decide the
rel evant issue on the basis of the record underlying Hubert I,
with the assistance of additional briefing by the parties. W
i ncorporate herein our facts as set forth in Hubert | and repeat
those facts only as necessary for a conprehensive analysis of the

relevant issue. W hold that the DRO did not render HBWa payor

! For Federal incone tax purposes, HHC and HBW reported
their operations for those years on the basis of a 52- to 53-week
fiscal year ending on the Friday nearest to each July 31
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of last resort under the applicable law.?2 Unl ess otherw se
noted, section references are to the applicable versions of the
I nt ernal Revenue Code.
FI NDI NGS OF FACT

LCL was forned as a Womng limted liability conpany on
April 30, 1998, and was treated as a partnership for Federal
i ncone tax purposes. LCL operated on the basis of a fiscal year
ended July 31, and it filed Forns 1065, U.S. Return of
Partnership Inconme, to report its operations for Federal incone
tax purposes. During the relevant years, LCL engaged in
equi pnent | easing activities and purchased equi pnment subject to a
| ease. LCL partially financed its purchases of that equi pnent
usi ng prom ssory notes. Sone portions of the notes were
recourse; the remaining portions were nonrecourse.

LCL's nmenbers were HBWand HCC. HBWowned 99 of LCL's 100
menber ship units, and HCC owned the remaining unit. During the
subj ect years, HBWwas a wholly owned subsidiary of HHC and a
menber of its affiliated group. HCC al so was connected with that
group.

Rel evant Equi pnent Leasing Activities

In 1998, LCL purchased sone equi pnment from Capital Resources

Goup, Inc. (CRG. In connection with this purchase, LCL signed

2 W decide the relevant issue as to HBW As nenti oned
above, HHC was the parent of HBW and HBWwas the rel evant nenber
of LCL.
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four prom ssory notes. Two of the notes were nonrecourse; the
other two notes were partially recourse. Neither LCL nenber
signed any of these notes or otherw se guaranteed repaynent of
t he notes.

I n 2000, LCL purchased ot her equipnment fromCRG In
connection wth this purchase, LCL signed two prom ssory notes.
Both notes were partially recourse. Neither LCL nenber signed
either of these notes or otherw se guaranteed repaynent of the
not es.

The DRO

Section 4.2 of LCL’s initial operating agreenent (initial
operating agreenent) states that “No Menber shall be liable as
such for the liabilities of the Conpany”. On March 28, 2001,
LCL's two nenbers anmended and restated the initial operating
agreenent in its entirety (revised operating agreenent) and
stated in the revised operating agreenent that it was effective
as of January 1, 2000. The revised operating agreenent is
construed under Wom ng |law, and only the parties that signed the
revi sed operating agreenent (and their successors in interest)
have any rights or renedi es under that agreenent. The revised
operating agreenent states that the life of LCL is 30 years from

the date of the filing of its articles of organization with the
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Wom ng secretary of state.® The revised operating agreenent
states that neither LCL nenber is required to nmake any additi onal
capital contribution to LCL.
Section 7.7 of the revised operating agreenent contains the
DRO. 4 That provision states as foll ows:

Deficit Capital Account Restoration. |[If any Partner
has a deficit Capital Account follow ng the |iquidation
of his, her or its interest in the partnership, then
he, she or it shall restore the anmobunt of such deficit
bal ance to the Partnership by the end of such taxable
year or, if later, within 90 days after the date of
such liquidation, for paynent to creditors or
distribution to Partners with positive capital account
bal ances.

Pr ovi si on Concerni ng Potential Third-Party Beneficiaries

The revised operating agreenent contains a provision
concerning potential third-party beneficiaries. As stated in
section 20.9 of that agreenent:

Not hi ng express or inplied in this Agreenent is

i ntended or shall be construed to confer upon or to
gi ve any person or entity, other than the parties or
their successors-in-interest in accordance with the
provision of this Agreenent, any rights or renedies
hereunder or by reason hereof.

3 The initial operating agreenent states that the termis 10
years unl ess dissol ved earlier pursuant to the provisions of that
agreenent .

4 A partnership (or another type of entity treated as a
partnership) typically includes a DROin its operating agreenent
so that the allocations of incone, gain, |oss, deduction, or
credit (or itemthereof) stated in the agreenent have
“substantial economc effect” within the neaning of sec.
704(b)(2). See generally sec. 1.704-1(b), Inconme Tax Regs., and
especially par. (2)(ii)(b)(3) thereof.



At - R sk Bases of HBW

For its taxable years ended in July 2000 and 2001, HBWt ook
into account its proportionate share of LCL’s recourse debt in
conputing its at-risk anounts under section 465(b). Respondent
determ ned that HBWwas not entitled to increase its at-risk
anounts on account of that debt. Accordingly, respondent
determ ned, HBWwas not entitled to deduct |osses that it clained
with respect to LCL’s |easing activities because those | osses
exceeded the anounts for which HBWwas at risk with respect to
those activities.

OPI NI ON

Petitioner argues that the DRO rendered HBWa payor of | ast
resort as to LCL’s recourse debt for purposes of applying the
at-risk rules of section 465(b).°% Respondent argues that HBW was
not a payor of last resort as to LCL's recourse debt because the
DRO did not render HBWpersonally liable as to that debt. W
agree with respondent.

Fi rst Subj ect Year

As to the first subject year, the DRO was included in the

revi sed operating agreenent which resulted froman anmendnent nade

> Petitioner nakes no argunent that HBWal so nay take into
account LCL's nonrecourse debt when applying those rules. W
deemthat issue to have been waived and do not decide it. See
Pet zol dt v. Comm ssioner, 92 T.C. 661, 683 (1989); Burbage v.
Conmi ssioner, 82 T.C. 546, 547 n.2 (1984), affd. 774 F.2d 644
(4th Cr. 1985); WIf v. Comm ssioner, T.C Meno. 1992-432, affd.
13 F. 3d 189 (6th Cr. 1993).
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on March 28, 2001. Although the anendnent was witten
retroactively as effective January 1, 2000, the agreenent had no
such retroactive effect for Federal incone tax purposes. LCL’s
partnership return for its taxable year ended July 31, 2000, was
requi red (absent an extension) to be filed by Novenber 15, 2000,
see sec. 1.6031(a)-1(e)(2), Incone Tax Regs., and for Federal

i ncone tax purposes a partnership agreenent may include as to a

t axabl e year only those provisions included with the agreenent on
or before the unextended due date of the partnership return for

that year, see sec. 761(c); Fahey v. Comm ssioner, T.C Meno.

1979-20; see also Long v. Conmi ssioner, 77 T.C. 1045, 1078 n. 17

(1981). In addition, in the context of section 465, section
465(a) (1) requires that the anount for which a taxpayer is at
risk with respect to an activity for a taxable year be determ ned

as of the close of that year. See also Callahan v. Conm ssioner,

98 T.C. 276, 281 (1992); Melvin v. Conm ssioner, 88 T.C. 63, 73

(1987), affd. 894 F.2d 1072 (9th Cr. 1990). The anendnent’s
purported retroactive effect to the earlier year al so does not
conport with the annual accounting system of Federal incone
taxation. Under that system the anobunt of inconme tax payable
for a taxable year is generally determ ned on the basis of those
events happeni ng or circunstances present during that year. See

Hi |l sboro Natl. Bank v. Comm ssioner, 460 U. S. 370, 377 (1983);

Burnet v. Sanford & Brooks Co., 282 U S. 359 (1931); Hayutin v.
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Comm ssi oner, 508 F.2d 462, 474 (10th Cr. 1974), affg. T.C

Meno. 1972-127; see also Frederick v. Conm ssioner, 101 T.C. 35,

39-40 (1993); sec. 1.461-1(a)(3), Incone Tax Regs. W concl ude
that the DRO was not a part of LCL’'s operating agreenent for its
t axabl e year ended July 31, 2000, thus rendering the DRO
i napplicable to the first subject year. Accord Daine v.

Commi ssioner, 168 F.2d 449, 451-452 (2d Cr. 1948) (and cases

cited thereat) (retroactive order of State court not taken into
account in the setting of Federal incone tax), affg. 9 T.C. 47
(1947). W turn to deciding whether the DRO applies to the
second subj ect year.

Second Subj ect Year

The parties agree that the recourse notes signed by LCL did
not in and of thenselves create personal liability for HBW See
al so Wo. Stat. Ann. sec. 17-15-113 (2007) (providing that “the
menbers of alimted liability conpany * * * are [not] l|iable
under a judgnent, decree or order of a court, or in any other
manner, for a debt, obligation or liability of the limted
liability conpany”). The parties dispute whether the DRO nade
HBW personally |iable on those notes for purposes of applying the
at-risk rules of section 465. Petitioner argues that LCL s
recourse creditor could in a worst case situation obtain a
j udgnent agai nst LCL and cause the DRO to be enforced agai nst HBW

so that the recourse creditor could then receive from HBW
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paynments on the recourse notes. Petitioner asserts that Wo.
Stat. Ann. sec. 17-15-121(a) and (c) allows a nenber of alimted
l[iability conpany to prom se to contribute additional capital to
the conpany and permts a creditor of the conpany to enforce that
prom se in order to receive paynent on a debt owed to the
creditor by the conpany.

As discussed in detail below, we disagree with petitioner’s
argunent and assertion as applied to the facts at hand. First,
froma factual point of view, HBWdid not through the DRO nmake an
uncondi tional promse to contribute additional capital to LCL.

To the contrary, the DRO requires that HBWcontri bute additional
capital to LCL only if: (1) HBWIliquidates its interest in LCL
and (2) then has a deficit in its capital account. For this

pur pose, as discussed further below, LCL's recourse creditor has
no right to force HBWto liquidate its interest in LCL to cause
an additional contribution under the DRO. Hence, HBW s personal
l[tability for repaynment of LCL's recourse debt is neither fixed
nor definite but is generally contingent on HBWvol untarily
causing a liquidation of its interest in LCL. Even then, HBWSs
contribution of additional capital is required under the DRO only
if HBWthen has a deficit capital account. Second, even if both
conditions are nmet, the DRO does not inpose on HBWan obligation
to contribute funds in the anbunt necessary to satisfy its

proportionate share of any unpaid debt owed by LCL; the DRO
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sinply requires that HBWcontri bute funds equal to the anount of
the deficit in HBWs capital account, which nay or may not be the
sane as the anount of HBWs proportionate share of LCL’'s recourse
debt. Third, even if HBWactually nmakes an additi onal
contribution to LCL's capital under the DRO the DRO does not
require that any of the additional contribution be paid to one or
nmore of LCL's creditors. The DRO states specifically that LCL
may transfer the additional contribution to its nmenbers with
positive capital accounts.

Congress enacted section 465 to limt the use of artificial
| osses created by deductions fromcertain | everaged i nvestnent
activities. Section 465(a)(1l) provides that a taxpayer who is
engaged in certain activities may deduct |osses occurring from
these activities only to the extent that the taxpayer is “at
risk” for such activities at the close of a taxable year.

Equi prent | easing, which is the type of activity involved in this
case, cones within the terms of these at-risk activities. See
sec. 465(c)(1)(0O).

Under section 465(b)(1)(A), a taxpayer is at risk for
anmounts of noney and the adjusted basis of other property
contributed by the taxpayer to the designated activity. The
basis of property, under section 1012, is generally defined as
cost and that cost is increased or decreased, i.e., adjusted, as

permtted pursuant to section 1016. Under section 465(b)(2), a
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taxpayer also is at risk for anpbunts borrowed for use in the
activity to the extent that the taxpayer is “personally liable
for the repaynent of such amobunts” or to the extent that the
t axpayer has pl edged property, other than the property used in
the activity, as security for such borrowed anounts. A taxpayer
is not at risk wwth respect to anmobunts protected agai nst | oss
t hrough nonrecourse financing, guaranties, stop |oss agreenents,
or other simlar arrangenents. See sec. 465(b)(4). The nere
fact that a debt of a partnership (or simlar entity) is payable
in a later year by the partner does not necessarily nmean that the
partner nust exclude the amount of that debt fromthe conputation
of the partner’s at-risk amunt with respect to the partnership.

See Melvin v. Conmissioner, 88 T.C. at 73-74.

This case is appeal able to the Court of Appeals for the
Sixth Grcuit. That court has anal yzed the at-risk provisions of
section 465 in the setting of |leases in three prinmary opinions;

nanmely, Pledger v. United States, 236 F.3d 315 (6th Cr. 2000),

Martuccio v. Conm ssioner, 30 F.3d 743, 750-751 (6th G r. 1994),

revg. T.C. Meno. 1992-311, and Enershaw v. Conmm ssioner, 949 F.2d

841 (6th Cr. 1991), affg. T.C. Meno. 1990-246. In each of these
cases, the court applied the “payor of last resort” test that it
first adopted in Enershaw. That test essentially asks in the
setting of section 465(b) whether the taxpayer has a fixed and

definite obligation to use personal funds to pay a debt in a
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wor st case scenario. See also Pritchett v. Comm ssioner, 827

F.2d 644, 647 (9th Cr. 1987) (a taxpayer is not at risk if the
taxpayer’s obligation to repay borrowed funds is contingent),
revg. on other grounds 85 T.C. 580 (1985). Under this test, if a
taxpayer is a payor of l|last resort, then the taxpayer is at risk
for the purpose of section 465(Db).

In determ ning whether the taxpayers in Enershaw v.

Commi ssi oner, supra, were payors of last resort, the Court of

Appeals for the Sixth Grcuit initially referenced a Tax Court
Opinion stating that whether a taxpayer is at risk for purposes
of section 465(b) “‘nust be resolved on the basis of who
realistically will be the payor of last resort if the transaction
goes sour and the secured property associated with the

transaction is not adequate to pay off the debt.’” 1d. at 845

(quoting Levy v. Conmm ssioner, 91 T.C. 838, 869 (1988)). The
Court of Appeals gave detailed consideration to the

Comm ssioner’s argunent that the taxpayers’ investnment coul d not
be at risk because there was not a realistic possibility that the
t axpayers woul d ever be called upon to nmake paynents on the debt.
Id. The court dism ssed that argunment as unpersuasive and found
that the taxpayers were at risk because they could ultimtely be
required to make paynment. 1d. at 850. The court concl uded that
the taxpayers were payors of |ast resort because they m ght have

to pay the debt.
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Here, in a worst case scenario, HBWis not a payor of | ast
resort as to LCL’s recourse debt. 1In such a scenario, LCL
defaults on the debt w thout any assets to repay any of the debt.
LCL's default, however, does not nean that the recourse creditor
can sinply turn to HBWto collect any part of the debt. HBWSs
obligation under the DROrequires in part that HBWIliquidate its
interest in LCL, and LCL’s default on its paynent of its recourse
debt does not trigger a liquidation of HBWs interest in LCL (or
of LCL itself).® Nor in a worst case scenario could LCL's
recourse creditor recover directly from HBWor conpel a
di ssolution of LCL so as to force a liquidation of HBWs interest
in LCL. The revised operating agreenent states that LCL shall be
i qui dated upon its “dissolution” and that dissolution occurs
“only as provided by the Wom ng LLC Act.” Under that act, the
dissolution of a limted liability conpany occurs only upon the
happeni ng of one of three events, none of which is the conpany’s

default on the paynent of a debt. See Wo. Stat. Ann. sec.

6 Petitioner apparently assunes that in a worst case
scenario HBWw Il liquidate its interest in LCL and then have a
deficit capital account thus triggering the DRO W disagree
with the assunption. As stated herein, HBWs liquidation of its
interest in LCL is left up to HBW and we do not assune that HBW
onits own would liquidate its interest in LCL if it was
detrinmental for HBWto do so. In other words, as discussed
bel ow, LCL could not be made to liquidate by a creditor in any
circunstance, not even by a creditor that forced LCL into
recei vershi p or bankruptcy.
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17-15-123(a).’ Thus, LCL's default on its obligation to repay
the recourse notes would not entitle LCL's recourse creditor to
conpel the dissolution of LCL.® The DRO al so would not apply to
HBWif LCL defaulted on its debt and HBWhad a positive capital

account followng a liquidation of HBWs interest in LCL. G ven

" Wo. Stat. Ann. sec. 17-15-123(a), provides:

Alimted liability conpany organi zed under this
chapter shall be dissolved upon the occurrence of any
of the follow ng events:

(1) Wen the period fixed for the duration of the
l[imted liability conpany shall expire;

(1i) By the unaninobus witten agreenent of al
menbers; or

(ii1) Upon the death, retirenent, resignation
expul si on, bankruptcy, dissolution of a menber or
occurrence of any other event which term nates the
conti nued nenbership of a nenber in the limted
liability conmpany, unless the business of the limted
l[iability conpany is continued by the consent of al
t he remai ni ng menbers under a right to do so stated in
the articles of organization of the limted liability

conpany.

Upon the happening of the last of the three events just |isted,
the revi sed operating agreenent allows the business of LCL to be
continued by the consent of the remaining nenber.

8 Nor are we aware of any provision in Won ng | aw t hat
woul d allow LCL’s recourse creditor to cause LCL to liquidate to
make the DRO provision effective. See Wo. Stat. Ann.
secs. 17-15-101 through 17-15-147. W are not unm ndful of Wo.
Stat. Ann. sec. 17-15-145. Under that section, a creditor of a
limted liability conpany may be able to force |iquidation of the
limted liability conpany in certain cases if a menber of that
conpany defaulted on a personal debt owed to the creditor.

There, however, it is not a debt of the limted liability conpany
that is involved; it is the debt of the nmenber.
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that the DRO requires additional capital contributions only when
a menber “has a deficit Capital Account followi ng the |iquidation
of * * * jts interest” in LCL and that no creditor of LCL could
conpel a liquidation of HBWs interest in LCL, we conclude that
HBWis not a payor of l|last resort because HBWis not “personally
liable for the repaynent” of any of LCL's recourse debt within
t he nmeani ng of section 465(b)(2)(A). In other words, we concl ude
that HBWis not personally liable for the repaynent of any of
LCL’ s recourse debt because HBWs obligation to contribute
additional funds to LCL is not unavoi dable in that HBWcan avoid
contributing additional capital under the DRO sinply by not

liquidating. See Callahan v. Comm ssioner, 98 T.C at 283.

Petitioner relies erroneously on Wo. Stat. Ann. sec.

17-15-121(a) and (c), to support a contrary conclusion.® As

® Wo. Stat. Ann. sec. 17-15-121(a) and (c), provides:
Sec. 17-15-121. Liability of nenber to conpany.

(a) Anmenber is liable to the limted liability
conpany:

(1) For the difference between his or its
contributions to capital as actually nmade and that
stated in the articles of organization, operating
agreenent, subscription for contribution or other
docunent executed by the nenber as having been nade by
t he nenber; and

(i1) For any unpaid contribution to capital which
he or it agreed in the articles of organization,
operating agreenent or other docunent executed by the
menber to make in the future at the tine and on the
(continued. . .)
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petitioner sees it, that section allows a nenber of a limted
l[iability conpany to prom se to contribute additional capital to
the conpany and permts a creditor of the conpany to enforce that
prom se in order to receive paynent on a debt owed by the conpany
to the creditor. W disagree with petitioner’s application of
this section to the facts at hand. As stated above, the
operation of the DRO hinges on a liquidation of a nmenber’s
interest in LCL, and a creditor of LCL has no right to conpel
such a liquidation. Further, the revised operating agreenent
does not require LCL to pay the restored deficit to creditors; it
allows this anmount to be distributed to nmenbers with positive
capi tal account bal ances. Further, the revised operating
agreenent does not confer any rights on a creditor of LCL. The
agreenent states specifically that nothing express or inplied
therein “shall be construed to give to any person or entity,

other than the parties or their successors-in-interest * * * any

°C...continued)

conditions stated in the articles of organization,
operating agreenent or other docunent evidencing such
agreement .

(c) The liabilities of a nenber as set out in this
section can be waived or conprom sed only by the
consent of all nenbers; but a waiver or conpron se
shall not affect the right of a creditor of the limted
liability conmpany who extended credit or whose claim
arose after the filing and before a cancellation or
amendnent of the articles of organization, to enforce
the liabilities.
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rights or renedi es hereunder or by reason hereof.” W also note
the illogic of petitioner’s argunent that the DRO in and of
itself nmakes HBWat risk for the repaynment of LCL’s recourse
debt. As we have stated, a DROis routinely inserted into a
partnership agreenent to neet the substantial econom c effect
requi renents of section 704(b). If a nmenber of a limted
l[iability conpany is automatically “at risk” for repaynent of the
conpany’s recourse debt sinply by inserting a DROin the
operating agreenent in order to neet the requirenents of section
704(b), then the at-risk rules of section 465 have little purpose
in that seemngly every menber of a limted liability conpany is
at risk for the repaynent of the conpany’s recourse debt.

The limted amount of any capital contribution under the DRO
further supports our conclusion that HBWwas not a payor of | ast
resort as to LCL’s recourse debt. Under the DRO, HBW s
obligation is limted to restoring the amount of any deficit in
its capital account. However, the anount of that deficit, if in
fact one occurs, is not necessarily the same anmount as HBW s
proportionate share of LCL’s recourse debt. Mdreover, as just
noted, the revised operating agreenent does not require LCL to
pay any or all of the restored deficit to creditors; it allows
LCL to distribute any restored funds to nenbers with positive

capi tal account bal ances.



-19-

We hold that the DRO did not render HBWa payor of | ast
resort under the applicable law. ® Instead, the person who bears
the risk of loss on a default on LCL’s recourse obligations is
LCL's recourse creditor itself. Such a fact is not surprising,
however, in that it is that creditor that chose to deal with LCL
inits status as a limted liability conmpany and through the
terms of the prom ssory notes agreed to seek repaynent solely
fromthe assets of LCL rather than also fromthe assets of one or
nmore of LCL's nenbers. W have considered all argunents by
petitioner for a holding contrary to that which we reach herein
and have concluded that those argunents not nentioned herein are

irrelevant or without nmerit. Accordingly,

Decision will be entered

as previously entered on

Sept enber 28, 2005.

10 Even if we had concluded that the DRO did render HBW a
payor of |ast resort, we would have hel d against petitioner in
that it has failed to prove the amount of any additional |oss
that it is entitled to deduct in this case.



