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VEMORANDUM OPI NI ON

THORNTON, Judge: Pursuant to section 6330(d), petitioner
seeks review of respondent’s determ nation sustaining a proposed

levy with respect to his 2002 Federal incone tax liability.?

1Unl ess ot herwi se indicated, section references are to the
| nt ernal Revenue Code, as anmended, and all Rule references are to
the Tax Court Rules of Practice and Procedure.
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Backgr ound

Petitioner previously litigated his 2002 Federal incone tax
deficiency, as well as additions to tax under sections 6651(a) (1)

and (2) and 6654(a). In Holnmes v. Comm ssioner, T.C. Meno. 2006-

80 (Holnmes |I), this Court sustained the deficiency and additions
to tax under sections 6651(a)(1) and 6654(a) and inposed a $2, 000
penal ty under section 6673.2

Respondent assessed petitioner’s 2002 liability in
accordance with this Court’s decision in Holnmes |I. Respondent
subsequently sent petitioner Letter 1058, Final Notice of Intent
to Levy and Notice of Your Right to a Hearing, with respect to
hi s outstanding 2002 tax liability. |In response petitioner
subm tted Form 12153, Request for a Collection Due Process or
Equi val ent Hearing, in which he asserted frivol ous argunents.

Respondent’ s Appeals Ofice (Appeals) responded by letter,

scheduling a tel ephone conference. The letter further advised
petitioner:

Bef ore you deci de whether to petition a notice of

determ nation, you should know that the Tax Court

is enpowered to i npose nonetary sanctions up to

$25,000 for instituting or maintaining an action

before it primarily for delay or for taking a

position that is frivolous or groundl ess [Pierson

v. Comm ssioner, 115 T.C 576 (2000); Forbes v.
Conmmi ssioner, T.C. Menp 2006-10 ($20, 000 penalty

2Wth respect to the addition to tax under sec. 6651(a)(2),
we held that respondent failed to carry his burden of production
under sec. 7491(c). Figures have been rounded to the nearest
dol | ar.
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i nposed); Aston v. Comm ssioner, T.C Meno 2003-
128 ($25, 000 penalty inposed)].

Petitioner responded by letter, requesting a correspondence
heari ng. Respondent granted the request by letter, reiterating
t he warni ng about the possibility of sanctions if petitioner
continued to assert frivolous positions. Petitioner submtted
another letter to respondent, repeating the frivol ous grounds
stated in the hearing request and nmaki ng additional frivol ous
argunments contesting his underlying liability. By notice of
determ nati on Appeal s sustained the proposed | evy.

In his petition seeking judicial review of the final
determ nation, petitioner challenges his underlying liability on
frivol ous grounds simlar to those he relied upon throughout the
adm ni strative process.

Di scussi on

Section 6330 requires the Secretary to furnish a person
notice and opportunity for a hearing before nmaking a | evy on the
person’s property. At the hearing, the person may raise any
rel evant issue relating to the unpaid tax or proposed |evy,

i ncl udi ng spousal defenses, challenges to the appropriateness of
the collection action, and offers of collection alternatives.
The person nmay chall enge the existence or anmount of the
underlying tax liability for any period only if the person did
not receive a notice of deficiency or did not otherw se have an
opportunity to dispute the liability. Sec. 6330(c)(2)(B); Sego
v. Comm ssioner, 114 T.C 604, 609 (2000).
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Petitioner not only received a notice of deficiency for 2002
but also litigated the matter before this Court in Holnes I.
Consequently, in this collection proceeding he is precluded from
di sputing his underlying liability not only by section
6330(c)(2)(B) but also by principles of res judicata. See

Spar knman v. Commi ssioner, T.C. Meno. 2009-308.

The record denonstrates that Appeals verified that al
applicable |l aws and adm ni strative procedures were foll owed.
Petitioner has failed to raise a spousal defense, nake a valid
chal | enge to the appropriateness of respondent’s intended
collection action, or offer a viable alternative neans of
collection. These issues are now deened conceded. See Rule
331(b)(4). Respondent did not abuse his discretion in sustaining
t he proposed | evy.

Respondent has noved to i npose a penalty under section
6673(a) (1), which authorizes this Court to require a taxpayer to
pay to the United States a penalty not in excess of $25, 000
whenever it appears that proceedi ngs have been instituted or
mai nt ai ned by the taxpayer primarily for delay or that the
taxpayer’s position in such proceedings is frivolous or
groundless. In Holnmes I, we found that petitioner was |liable for
a $2,000 penalty under section 6673 because he “took frivol ous
positions before and during trial despite anple warnings before

trial fromrespondent.” Holnes v. Conmm Ssioner, supra.
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Not wi t hst andi ng the sanctions inposed in Holnes I, issued nore
than a year before petitioner filed his petition in this case,
and notw t hst andi ng respondent’s anple warnings in this
proceedi ng about the possibility of additional sanctions under
section 6673, petitioner has persisted in his m sgui ded course of
conduct.® In furtherance of the purpose of section 6673(a)(1) to
deter such conduct, we believe a nore significant sanction is now
appropriate. Pursuant to section 6673(a)(1l), we shall require
petitioner to pay to the United States a penalty of $10, 000.

To reflect the foregoing,

An order and deci si on

will be entered for

r espondent .

3The current case is the third to date in which petitioner
has pursued frivol ous and groundl ess positions. Recently, in
Hol nes v. Conmi ssioner, T.C Menop. 2010-42, we inposed a $10, 000
penal ty under sec. 6673(a)(1l) because petitioner asserted
frivolous positions wth respect to his 2003 tax year.




