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F owns nore than 50 percent of the stock of P. F
is a beneficiary of two retirenent plans held by T.
Under the terns of the plans F is authorized to direct
the investnents of the assets in his accounts in the
plans. F is a fiduciary under sec. 4975, |I.R C, and,
under that section, Pis a “disqualified person”. Sec.
404(c) of the Enpl oyee Retirenent |Incone Security Act
of 1974 (ERI SA), Pub. L. 93-406, 88 Stat. 829, 877,
provides that if a plan beneficiary exercises control
over the plan’s assets in his account, the beneficiary
is not a fiduciary.

Hel d: ERI SA sec. 404(c) does not nodify the
definition of a fiduciary under sec. 4975, I.R C, and
Pis liable for the tax inposed by that section.




Ni ck Hay, for petitioner.

Janmes S. Stanis, for respondent.

OPI NI ON
DAWSON, Judge: This case was assigned to Special Trial
Judge Carleton D. Powell pursuant to Rules 180, 181, and 183.
Al'l Rule references are to the Tax Court Rules of Practice and
Procedure. The Court agrees with and adopts the opinion of the
Special Trial Judge, which is set forth bel ow
OPI NI ON OF THE SPECI AL TRI AL JUDGE

PONELL, Special Trial Judge: Respondent determ ned

deficiencies in petitioner’s 1993 and 1994 Federal excise taxes
under section 4975(a)! of $800 and $1, 303, respectively.
Respondent al so determ ned additions to tax under section
6651(a) (1) for 1993 and 1994 of $200 and $326, respectively. The
i ssues are (1) whether petitioner is a disqualified person under
section 4975(e), and, if so, (2) whether petitioner is |iable for
the section 6651(a)(1l) additions to tax.

At the tinme the petition was filed petitioner’s principal

pl ace of business was |located in Arden Hlls, M nnesota.

1 Unl ess otherwi se indicated, section references are to the
I nternal Revenue Code in effect for the years in issue.
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Backgr ound

The facts may be sunmarized as follows. Flahertys Arden
Bow , Inc. (petitioner), is a corporation organized under the
| aws of M nnesot a. Patrick F. Flaherty (M. Flaherty) owns 57
percent of the common stock of petitioner and is the secretary of
petitioner.

M. Flaherty is an attorney licensed to practice lawin the
State of M nnesota. Beginning in 1968, M. Flaherty's enpl oyer,
Moss & Barnett, P.A., maintained a qualified profit sharing plan.
Mboss & Barnett, P.A., also maintained a qualified pension plan.
Both plans were trusts as defined in section 401(a) and were
exenpt fromtax under section 501(a). M. Flaherty participated
in both plans.

U. S. Bank, National Association, is the successor trustee of
both plans.2 Both plans were defined contribution plans and
provi ded segregated account bal ances for each participant. Both
pl ans permtted the participant to direct up to 100 percent of
t he account assets.

During the period January 29, 1981, through June 15, 1982,

M. Flaherty directed the trustee of his profit sharing plan

2 First National Bank of M nneapolis was the original trustee
of both plans. 1In 1986, the trust departnent of First National
Bank of M nneapolis nerged with First Trust Conpany of St. Paul .
First Trust Conpany of St. Paul becane First Trust National
Associ ation, which is now known as U. S. Bank, National
Associ ati on.
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account to | end $200, 100 to petitioner. M. Flaherty also
directed the trustee of his pension plan account to | end
petitioner an additional $25,900. M. Flaherty, as an officer of
petitioner, executed notes payable to the plans in exchange for
the loans. The | oans were payabl e upon demand and provi ded for
interest at a market rate plus 1 percent. Petitioner tinely paid
interest on the loans. Wile the | oans were outstandi ng, each
plan |isted the notes as assets on its books and records. The
princi pal of both |oans was repaid on April 5, 1994.

Before his direction to the plans, M. Flaherty contacted
Marvin Braun (M. Braun) at U.S. Bank, National Association, and
di scussed the loans. M. Braun is a |awer and has provi ded
services for qualified retirement plans since 1971. M. Flaherty
asked whet her, under the plan agreenents, he could direct that
the | oans be nmade and whet her section 4975 would apply to
petitioner. M. Braun advised himthat the | oans could be nade
and that section 4975 would not apply. M. Braun was aware of
the relationship between M. Flaherty and petitioner. In
directing that the | oans be made, M. Flaherty relied on M.
Braun’ s advi ce.

Petitioner did not file a Form 5330, Excise Tax Return, for
either of the years in issue. Respondent determ ned that
petitioner was a disqualified person within the nmeani ng of

section 4975(a), that the | oans were prohibited transactions
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under section 4975(c)(1)(B), and that excise taxes were due under
section 4975(a). Respondent also determ ned that petitioner
failed to file Forns 5330 to report its liability for the excise
taxes and that petitioner was liable for the additions to tax
under section 6651(a)(1).

Di scussi on

Liability Under Section 4975

A. The Statutes

Section 4975 was added to the Internal Revenue Code by title
Il of the Enployee Retirenment Income Security Act of 1974
(ERI SA), Pub. L. 93-406, sec. 2003, 88 Stat. 829, 971. ERI SA was
enacted to

protect * * * the interests of participants in enployee

benefit plans and their beneficiaries, by requiring the

di scl osure and reporting to participants and beneficiaries

of financial and other information with respect thereto, by

est abl i shing standards of conduct, responsibility, and
obligation for fiduciaries of enployee benefit plans, and by
provi ding for appropriate renedi es, sanctions, and ready

access to the Federal courts. [ERI SA sec. 2(b), 29 U S C

sec. 1001(b) (1988).]

The statutory framework of ERI SA contains four separate
titles. W deal with Titles | and Il. Title | of ERI SA contains
the “labor provisions” codified as anmended in 29 U S. C. secs.
1001- 1461 (1988). The | abor provisions were designed to give the
Depart ment of Labor broad renedi al powers over enployee benefit
plans. Title Il of ERI SA contains the “tax provisions” including

section 4975. The tax provisions, contained in the Internal
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Revenue Code, provide the statutory framework for the tax | aws
governi ng enpl oyee benefit plans and generally are adm nistered

by the Departnent of the Treasury. See Rutland v. Conm ssioner,

89 T.C. 1137, 1143 n.4 (1987).

There are many areas where the |abor provisions coincide
with or overlap the tax provisions. Wile much of the statutory
termnology is simlar, there are instances in which the statutes
are different. At issue in this case is one of those
i nconsi stenci es.

Section 4975(a) provides:

SEC. 4975(a). Initial Taxes on D squalified Person.--

There is hereby inposed a tax on each prohibited

transaction. The rate of tax shall be equal to 5 percent of

t he amount involved wth respect to the prohibited

transaction for each year (or part thereof) in the taxable

period. The tax inposed by this subsection shall be paid by

any disqualified person who participates in the prohibited

transaction (other than a fiduciary acting only as such).
The definition of a prohibited transaction includes “any direct
or indirect |ending of noney or other extension of credit between
a plan and a disqualified person”. Sec. 4975(c)(1)(B). For our
pur poses, section 4975(c) is simlar to ERI SA section 406, 29
U S.C section 1106(a)(1)(B), except that the term“disqualified
person” is changed to “a party in interest”. A disqualified
person and a party in interest are defined as, inter alia, a
“fiduciary”. Sec. 4975(e)(2)(A); ERI SA sec. 3(14)(A), 29 U.S.C
sec. 1002(14)(A). Section 4975(e)(2)(G and ERI SA section

3(14) (G, 29 U.S.C. 1002(14)(Q, further provide that a
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corporation in which a fiduciary owns 50 percent or nore of the
stock is also a disqualified person or party in interest.

Section 4975(e) (3) provides:

For purposes of this section, the term*“fiduciary” neans any
person who-—-

(A) exercises any discretionary authority or
di scretionary control respecting managenent of such
pl an or exercises any authority or control respecting
managenent or disposition of its assets

ERI SA section 3(21) (A (i), 29 U S.C section 1002(21)(A) (i),
contains virtually the sane | anguage.
If this were the end of the statutory framework, petitioner
woul d clearly be a “disqualified person” and |iable for the
exci se tax inposed by section 4975(a). M. Flaherty is a
fiduciary because he directs the managenent of the plans’ assets,
nore than 50 percent of petitioner’s stock is owned by M.
Fl aherty, and the plans |ent noney to petitioner.
The | abor provisions of ERI SA, however, provide an exception
to the definition of fiduciary:
In the case of a pension plan which provides for
i ndi vi dual accounts and permts a participant or beneficiary
to exercise control over the assets in his account, if a
partici pant or beneficiary exercises control over the assets
in his account (as determ ned under regul ations of the
Secretary)--

(A) such participant or beneficiary shall not be
deened to be a fiduciary by reason of such exercise,
and

(B) no person who is otherw se a fiduciary shal

be liable under this part for any |oss, or by reason of
any breach, which results fromsuch participant's or
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beneficiary's exercise of control. [ERI SA sec.
404(c) (1), 29 U.S.C. sec. 1104(c)(1).]

The plans permtted M. Flaherty to exercise control over
the assets in the accounts, and petitioner maintains that, since
M. Flaherty is not a fiduciary under the provisions of ERI SA
section 404, 29 U S. C. section 1104, he is not a fiduciary under
section 4975. On the other hand, respondent argues that M.

Fl aherty is a fiduciary for purposes of section 4975 even though
he may not be a fiduciary under ERI SA section 404. W,
therefore, nust deci de whether ERI SA section 404(c)(1) is

i ncorporated into section 4975(e).

B. Principles of Statutory Construction and the Leqgi sl ative
Hi story

The starting point for the interpretation of a statute is

the | anguage itself. See Consuner Prod. Safety Comm. v. GIE

Sylvania, Inc., 447 U.S. 102, 108 (1980). |If the |anguage of the

statute is plain, the function of the court is to enforce the

statute according to its terns. See United States v. Ron Pair

Enters., Inc., 489 U S. 235, 240-241 (1989). Al parts of a

statute nust be read together, and each part should be given its

full effect. See McNutt-Boyce Co. v. Conmi ssioner, 38 T.C. 462,

469 (1962), affd. per curiam 324 F.2d 957 (5th Cr. 1963). \Wen
identical words are used in different parts of the sanme act, they

are intended to have the sane neaning. See Conmmi Ssioner V.

Keystone Consol. Indus., Inc., 508 U S 152, 159 (1993). On the
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ot her hand, “Were | anguage is included in one section of a
statute but omtted in another section of the sanme statute, it is
generally presuned that the disparate inclusion and excl usion was

done intentionally and purposely.” United States v. Lanere, 980

F.2d 506, 513 (8th Gr. 1992); see also 2B Singer, Sutherland
Statutory Construction, sec. 51.02, at 122-123 (5th ed. 1992)
(“where a statute, wth reference to one subject contains a given
provi sion, the om ssion of such provision froma simlar statute
concerning a related subject is significant to show that a
different intention existed’).

ERI SA section 404 pertains to fiduciary duties. Under ERI SA
section 404(a) a fiduciary shall discharge his duties with the
care of a prudent man and diversify the investnents. It is
agai nst this background that we nust read ERI SA section
404(c) (1), which provides that (1) the participant, who exercises
control of the assets, is not deened to be a fiduciary and,
therefore, is not subject to ERI SA section 404(a), and (2) any
other fiduciary is not liable “under this part for any loss * * *
which results” fromthe participant’s exercise of control of the
assets.

“[T]his part” refers to part 4, Fiduciary Responsibility,
subchapter 1, subtitle B, Regulatory Provisions, enconpassing
ERI SA sections 401 through 414, 29 U S. C. sections 1101 through

1114, and includes provisions for fiduciary liability contained
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in ERI SA section 409, 29 U S. C section 1109. It would appear
that in a participant-directed plan ERI SA section 404(c) (1)
excul pates frompart 4 potential liability a participant
exercising control over the account assets, and any person who
woul d ot herwi se be considered a fiduciary is relieved fromthe
l[Tability under part 4 of ERISA for any loss resulting fromthe
participant’s exercise of control. |In the context of this case,
ERI SA section 404(c)(1) serves to insulate the participant (M.
Fl aherty) and the U.S. Bank, National Association, fromthe
potential liability arising fromany violation of the prudent man
standard of care contained in ERI SA section 404(a), 29 U S.C
section 1104(a). See H Conf. Rept. 93-1280, at 305 (1974),
1974-3 C. B. 415, 466.

To the contrary, section 4975(e)(3) contains the definition
of a fiduciary “For purposes of this section”. There is no
exception in the | anguage of section 4975(e)(3) simlar to that
of ERI SA section 404(c)(1) for the section 4975 liability of a
disqualified person. Applying the rules of statutory
construction discussed supra p. 8, we, therefore, assune that
Congress intended a different result with respect to the section
4975 liability.

Petitioner contends, however, that the |egislative history
indicates a clear intent of Congress not only that the

definitions of part 4 of ERI SA and of the Internal Revenue Code
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shoul d be as simlar as possible, but also that they should
operate together. Petitioner relies on various statenments from
the report of the conference commttee. See H Conf. Rept. 93-
1280, supra at 295, 1974-3 C.B. at 456-457 (“To the maxi num
extent possible, the prohibited transaction rules are identical
in the | abor and tax provisions, so they will apply in the sane
manner to the sane transaction.”); i1d. at 308, 1974-3 C. B. at 469
(“The conferees intend that the |abor and tax provisions are to
be interpreted in the sane way and both are to apply to incone
and assets. The different wordings are used nerely because of
different usages in the |labor and tax |aws.”).

We agree with petitioner that the legislative history
i ndicates a general intent of Congress that the | anguage of the
provi sions be read together. The |egislative history does not,
however, preclude the existence of separate definitions or
separate scopes in the two provisions. As we noted in O Mlley

v. Comm ssioner, 96 T.C 644, 650-651 (1991), affd. 972 F.2d. 150

(7th Gr. 1992):

The basis for the liability of a disqualified person
for the excise tax under section 4975(a) * * * is not the
sane as the basis for liability of a fiduciary under section
406(a), ERISA. See, e.g., H Rept 93-1280 (Conf.) at 306-
307 (1974), 1974-3 C.B. 415, 467-468. A fiduciary is liable
under section 406(a), ERISA, if he or she know ngly caused
the plan to engage in a transaction which is described in
section 406(a)(1), ERISA * * *

Under section 4975(a) and (b), a disqualified person is
liable for the excise tax if he or she participates in the
transaction. Participation in section 4975 occurs any tine



- 12 -

a disqualified person is involved in a transaction in a
capacity other than as a fiduciary acting only as such. * *
*

Furthernore, the conference report indicates that Congress
intended that the definition of “party-in-interest” in the |abor
provi sions not coincide in every respect wwth the definition of a
“disqualified person” in the tax provisions. It states:
Under the tax provisions, the sanme general categories
of persons are disqualified persons, with sone differences.

Al though fiduciaries are disqualified persons under the tax

provi sions, they are to be subject to the excise tax only if

they act in a prohibited transaction in a capacity other
than that of a fiduciary. Also, only highly-conpensated
enpl oyees are to be treated as disqualified persons, not al

enpl oyees of an enployer, etc. [H Conf. Rept. 93-1280,

supra at 323, 1974-3 C.B. at 484.]

Under the | abor provisions the potential liability runs
directly to the fiduciary for breaches of his or her duties.
Under section 4975, however, the liability runs not to a
fiduciary as such but to disqualified persons and applies whet her
or not a fiduciary breached his duties under ERI SA section

404(a). See Westoak Realty and Inv. Co., Inc. v. Conm Ssioner,

999 F.2d 308, 311 (8th Gr. 1993), affg. T.C. Memp. 1992-171;

Leib v. Conm ssioner, 88 T.C 1474, 1481 (1987). W do not find,

therefore, that the legislative history alters our conclusion
that the exception contained in ERI SA section 404(c)(1) is not

incorporated into the section 4975 definition of a fiduciary.



C. Requl ati ons

As poi nted out above, Congress intended a bifurcated
enforcenment of ERISA. President Carter issued Reorganization
Plan No. 4 of 1978 (the 1978 Plan), 3 C.F. R 332 (1979), 92 Stat.
3790. The 1978 Plan allocates the responsibility of
adm ni stering the provisions of ERI SA between the Secretary of
the Treasury and the Secretary of Labor. Section 102 of the 1978
Pl an gives the Secretary of Labor authority with respect to

regul ations, rulings, opinions, and exenptions under section
4975 * * *

EXCEPT for (i) subsections 4975(a), (b), (c¢)(3), * * *

(e)(1), and (e)(7) of the Code; (ii) to the extent necessary

for the continued enforcenent of subsections 4975(a) and (b)

* * * and (i1i) exenptions with respect to transactions

that are exenpted by subsection 404(c) of ERISA fromthe

provi sions of part 4 of Subtitle B of Title | of ERISA * * *
Section 102 of the 1978 Plan al so provides that the Secretary of
the Treasury shall still have responsibility to audit qualified
retirement plans and to enforce the section 4975 excise tax as
provided in section 105 of the 1978 Plan. Section 105 of the
1978 Pl an binds the Secretary of Treasury to the “regul ati ons,
rulings, opinions, and exenptions issued by the Secretary of
Labor ™.

In October of 1992 the Departnment of Labor issued final
regul ati ons that provide:

Prohi bited Transactions. The relief provided by section

404(c) of the Act and this section applies only to the

provisions of part 4 of title | of the Act. Therefore,
nothing in this section relieves a disqualified person from
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the taxes inposed by sections 4975(a) and (b) of the

I nternal Revenue Code wth respect to the transactions

prohi bited by section 4975(c)(1) of the Code. [29 C. F.R

sec. 2550.404c-1(d)(3) (1993).]

The regul ations are effective “wth respect to transactions
occurring on or after the first day of the second plan year
begi nning on or after Cctober 13, 1992.” 1d. sec. 2550.404c-
1(g)(1). Both parties agree that the |loans at issue were repaid
before the effective date of the regul ations and the regul ati ons
do not apply to the transactions in this case. Nonetheless, it
shoul d be noted that the result attained by the regul ations
coi nci des with our reasoning.

Furthernore, this provision of the regulations has its
genesis in proposed regulations issued in 1987 and 1991. 1In
1987, the Departnment of Labor issued proposed regul ations
regarding participant-directed plans. See 52 Fed. Reg. 33508
(Sept. 3, 1987). The preanble to the proposed regul ati ons
provided, in part:

Prohi bited transactions. Finally, the proposed regulation

makes it clear that * * * the relief provided by section

404(c)(2) extends only to the provisions of part 4 of Title

| of ERISA (relating to fiduciary responsibility).

Therefore, even if a prohibited transaction is a direct and

necessary consequence of a participant's exercise of

control, nothing in section 404(c) of ERISA would relieve a

"disqualified person" described in section 4975(e)(2) of the

Code (including a fiduciary) fromliability for the taxes

i nposed by sections 4975 (a) and (b) of the Code with

respect to such prohibited transaction. [ld. at 33513.]

In 1991, the Departnent of Labor issued new proposed

regul ations regarding participant-directed plans. See id. at
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10734. The 1991 proposed regul ati ons took the sanme position with
respect to ERI SA section 404(c). The 1991 proposed regul ati ons
noted that “There is no provision in the Internal Revenue Code
corresponding to section 404”. |d. at 10734. Proposed
regul ations are not authoritative. On the other hand, *proposed
regul ati ons can be useful as guidelines where they closely follow

the legislative history of the act.” Van Wk v. Conm ssioner,

113 T.C. 440, 444 (1999).

Petitioner contends that since the Departnent of Labor
failed to issue final regulations until 1992, the exception to
the definition of a fiduciary provided by ERI SA section 404(c),
29 U.S. C section 1104(c), should apply throughout ERI SA
i ncluding the tax provisions. Because the Departnent of Labor
failed to issue final regulations on this point until 1992,
petitioner contends that respondent is not in a position to argue
that separate definitions of a fiduciary apply for the two
titles. However, the absence of final regulations does not
render the provisions of section 4975 inoperative.

Occidental Petrol eum Corp. v. Conm ssioner, 82 T.C. 819, 829

(1984) .

1. Additions to Tax Under Section 6651(a)(1)

The parties agree that, if petitioner is |iable for the
exci se taxes under section 4975, excise tax returns should have

been filed. Section 6651(a) inposes an addition to tax for
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failing to file a tinely income tax return, unless such failure
to file is due to reasonabl e cause and not due to willfu

neglect. The addition to tax is 5 percent of the amount required
to be reported on the return for each nonth or fraction thereof
during which such failure to file continues, not to exceed 25

percent in the aggregate. See sec. 6651(a)(1l); United States v.

Boyle, 469 U.S. 241 (1985).

There is, and we do not understand respondent to argue
ot herwi se, no evidence indicating that petitioner’s failure to
file was the result of willful neglect. Thus, the question is
whet her petitioner has denonstrated reasonabl e cause for the
failure. The failure to file flows directly fromM. Braun’s
advice that petitioner incurred no liability fromthe | oan
transacti ons.

Petitioner argues that its reliance on that advice
constituted reasonabl e cause. W have held in various situations
that reliance on expert advice constitutes reasonabl e cause.

See, e.g., Ctrus Valley Estates, Inc. v. Conm ssioner, 99 T.C

379, 463 (1992); see also United States v. Boyle, supra at 250-

251. M. Braun is a lawer with extensive experience in the area
of retirement plans. He was fully aware of all of the rel evant
facts. He researched the issue and advi sed petitioner that he
believed the | oans would not violate any of the provisions of

ERI SA or cause any tax liability under section 4975. The ERI SA
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provi sions involved are highly conplex, and the fact that his
concl usi on was erroneous does not nean that petitioner’s reliance
was not reasonable. Consequently, we conclude that petitioner
has established reasonabl e cause for not filing the returns and,
therefore, the additions to tax under section 6651(a)(1l) are
I nappropri ate.

Deci sion will be entered for

respondent with respect to the

deficiencies, and for petitioner

with respect to the additions to

t ax under section 6651(a)(1).




