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UNI TED STATES TAX COURT

ESTATE OF MARK BRANDON, DECEASED, JANET BRANDON, EXECUTRI X,
Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 7837-07L. Fil ed August 27, 2009.

R i ssued D a proposed assessnent regardi ng sec.
6672, |I.R C., trust fund recovery penalties (trust
penalties). D filed a protest in response to R's
proposed assessnent. R and D were unable to agree on
t he anobunt of outstanding trust penalties due, and
consequently R closed D s case. R assessed the trust
penalties and 2 nonths later, D died in a notorcycle
accident. After Ds death, R issued a notice of
Federal tax lien (NFTL) relating to Ds property. E
Ds estate, received Ds sec. 6320(a), |I.RC., lien
notice (lien notice). E tinely requested and received
a collection due process hearing relating to D's
outstanding trust penalties. E contends that, as of
the date of the NFTL filing, D did not have any
property to which a lien could attach. E further
contends that the NFTL was invalid because both the
lien notice and the NFTL were issued nam ng D
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individually, after his death. R later issued a notice
of determ nation sustaining the NFTL.

1. Held: Alienin favor of the United States
attached to D's property on the date of assessnent and
before D s death

2. Held, further, pursuant to sec. 6320(a),
|. R C., and sec. 301.6323(f)-1(d), Proced. & Adm n.
Regs., the lien notice and the NFTL issued solely to D
are valid

3. Held, further, there was no abuse of discretion in
sustaining the lien.

N. Dean Hawkins, for petitioner.

Adam Flick, for respondent.

OPI NI ON

FOLEY, Judge: The issue for decision is whether there was
an abuse of discretion in sustaining a notice of Federal tax lien
(NFTL) relating to 2003 trust fund recovery penalties (trust
penal ti es) assessed against Mark Brandon (M. Brandon). The
parties submtted this case fully stipulated pursuant to Rule

122.1

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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Backgr ound

On August 9, 2004, respondent issued M. Brandon a proposed
assessment regarding section 6672 trust penalties of $22,768 and
$20, 540, relating to the periods endi ng Septenber 30 and Decenber
31, 2003, respectively. On Cctober 6, 2004, M. Brandon filed a
protest in response to the proposed assessnent. Because no
agreenent was reached as to the anmount of M. Brandon’ s trust
penalties, the case was cl osed as an unagreed case on January 31,
2006. On February 27, 2006, respondent assessed the
af orenenti oned trust penalties.

M. Brandon died in a notorcycle accident on April 27, 2006.
In his will M. Brandon appointed his wfe, Janet Brandon
(executrix), as the executrix. M. Brandon, the executrix, and
the Estate of Mark Brandon (estate) shared the same Carrollton,
Texas, address. In a faxed letter dated October 20, 2006,
petitioner’s counsel informed Revenue O ficer Jonathan Dani el
(M. Daniel) of M. Brandon’ s death.

On Novenber 2, 2006, M. Daniel issued M. Brandon a Letter
3172, Notice of Federal Tax Lien Filing and Your Right to a
Hearing Under I RC 6320 (lien notice), relating to the unpaid
trust penalties. The next day, Novenber 3, 2006, M. Daniel
recorded, with the clerk of Denton County, Texas, Form 668(Y)(c),

Notice of Federal Tax Lien, relating to M. Brandon’ s property.
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After receiving the lien notice, on Novenber 15, 2006, the estate
tinmely submtted Form 12153, Request for a Collection Due Process
Hearing, in which the validity of the NFTL was di sputed.

On January 22, 2007, Appeals officer Christopher Darling
(M. Darling) conducted a tel ephonic hearing regarding the NFTL.
During the hearing, the estate challenged the NFTL’s validity and
asserted that M. Daniel erred by nam ng “Mark Brandon”, who had
di ed several nonths earlier, on both Letter 3172 and Form
668(Y)(c). M. Darling, on March 7, 2007, issued a Notice of
Det erm nation Concerning Collection Action(s) Under Section 6320
and/ or 6330, sustaining the NFTL and concl udi ng that there was
“no valid reason to rel ease or withdraw the Notice of Federal Tax
Lien.”

On April 5, 2007, the executrix, a resident of Carrollton,
Texas, filed a petition with this Court seeking review of
respondent’s determnation. At the tinme of his death, M.
Brandon al so was a resident of Carrollton, Texas.

Di scussi on

The proposed assessnent offered M. Brandon a prior
opportunity to challenge the trust penalties, and the estate does
not di spute the underlying trust penalties. See sec. 301.6320-
1(e)(3), RA-E2, Proced. & Adm n. Regs. Thus, we reviewthe

adm ni strative determ nati on for abuse of discretion and wll
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sustain the determnation unless it is arbitrary, capricious,
clearly unlawful, or w thout sound basis in |aw or fact.

Ganelli v. Conm ssioner, 129 T.C 107, 111 (2007); Goza V.

Commi ssioner, 114 T.C. 176, 182 (2000); W.odral v. Conmm ssioner,

112 T.C. 19, 23 (1999).

The estate contends that as of April 27, 2006, M. Brandon’s
date of death, the title to all M. Brandon’s property “passed to
the devisees or |l egatees of the estate of Mark Brandon, the
estate of Mark Brandon, or the executor of the estate of Mark
Brandon [and] therefore, the NFTL is invalid.” The estate
further contends that M. Brandon “had no property interest when
the NFTL was issued on Novenber 2, 2006” to which any lien could
attach. Respondent contends that the lien attached to M.
Brandon’ s property on February 27, 2006, the date of assessnent.
Respondent further contends that the attachnment occurred before
M. Brandon’s death and that the |ien remained attached even
after his death. W agree with respondent.

Pursuant to section 6321, there shall be a lien in favor of
the United States upon all property and rights to property
bel onging to any person liable to pay any tax if that person
negl ects or refuses to pay the tax after demand. The lien arises
at the time the assessnent is made and continues until the

liability is satisfied or beconmes unenforceabl e by reason of
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| apse of tinme. Sec. 6322. Thus, when respondent, on February
27, 2006, issued the trust penalty assessnent, a United States
lien attached to all of M. Brandon’s property. Further, the
estate has failed to establish that the trust penalties were
satisfied or becane unenforceable due to | apse of tine.
After a lien attaches to property, it remains attached and

is not invalidated by a transfer of the property. See United

States v. Bess, 357 U. S. 51, 57 (1958) (holding that the transfer
of property after attachnent of a |ien does not invalidate the

lien); Burton v. Smth, 38 U S. 464, 483 (1839). Therefore, M.

Brandon’' s death, which occurred 2 nonths after the lien attached
to his property, does not adversely affect the validity of the

NFTL.

The estate also contends that the lien notice and the NFTL
named “Mark Brandon, individually, rather than * * * devi sees or
| egatees of the estate of Mark Brandon, the estate of Mark
Brandon, or the executor of the estate of Mark Brandon” and that
sustai ning the NFTL was an abuse of discretion. Respondent
contends that the appropriate nane is on the NFTL and thus, the
NFTL is valid.

Section 6320(a) requires the Secretary to give the taxpayer

witten notice of the NFTL not nore than 5 business days after
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the day of the NFTL filing. The lien notice is intended to
informthe taxpayer of the right to a fair hearing relating to
the NFTL. See sec. 6320(a)(3)(B), and (b). The person entitled
to notice is the “taxpayer”, who is defined by section 301. 6320-
1(a)(2), RA-Al, Proced. & Adm n. Regs., as the person who is
named on the NFTL, is liable to pay the tax due after notice and
demand, and has refused or neglected to pay the tax due. Thus,
M. Brandon is the taxpayer, and therefore, a lien notice issued
solely in his nane is valid. Pursuant to section 6320(a)(2) (0O
the lien notice nmust be sent to the taxpayer’s |ast known
address. M. Daniel tinely sent such notice to M. Brandon’s
| ast known address. Because the estate and executrix share M.
Brandon’ s address, the estate received the lien notice and the
intent of section 6320(a) was fulfilled.

The validity and priority of the NFTL is not conditioned on
t he taxpayer receiving a lien notice pursuant to section 6320.
See sec. 301.6320-1(a)(2), Q%A-Al12, Proced. & Adm n. Regs. An
NFTL is valid if it is filed on Form 668 (Notice of Federal Tax
Lien Under Internal Revenue Laws) and includes the identity of
the taxpayer, the tax liability giving rise to the lien, and the
date the assessnent arose. See sec. 6323(f)(3); sec.
301.6323(f)-1(d), Proced. & Adm n. Regs. |If these requirenents

are nmet, the NFTL is valid notw thstanding any other provision of
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| aw regarding the formor content of a notice of lien. Sec.
301.6323(f)-1(d), Proced. & Adm n. Regs. On Novenber 3, 2006,
M. Daniel filed Form 668(Y)(c), Notice of Federal Tax Lien. The
formidentified that M. Brandon was the taxpayer, that section
6672 trust penalties gave rise to the NFTL, and that the tax was
assessed on February 27, 2006. M. Daniel conplied with the
terms of section 6323(f)(3) and the underlying regul ations, thus,
the NFTL is valid.

In sum M. Daniel sent, to the correct address, a lien
notice that conplied with section 6320(a) and filed a valid NFTL
that conplied with section 6323(f)(3). W recognize that the
pl ai n | anguage of the statutes and regulations, to which we are
bound, does not provide a special rule to account for the death
of the taxpayer. W note, however, that the intent of section
6320 was fulfilled because the estate received notice, nade a
tinmely request for, and received, a hearing relating to the NFTL.
We sustain respondent’s determ nation.

Contentions we have not addressed are irrelevant, noot, or
meritless.

To reflect the foregoing,

Deci sion will be entered

for respondent.




