T.C. Meno. 2011-172

UNI TED STATES TAX COURT

ESTATE OF ANN R. CHANCELLOR, DECEASED, MARY ANN C. WALKER
EXECUTRI X, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 7973-09. Filed July 14, 2011
Harris H Barnes, IIll, for petitioner.
John F. Driscoll, for respondent.

MVEMORANDUM OPI NI ON

THORNTON, Judge: Respondent determ ned a $716, 013 Federal
estate tax deficiency. After various concessions by respondent,
the sole issue for decision is whether pursuant to section 2041
the gross estate of Ann R Chancel |l or (decedent) mnust include the

val ue of the assets of a trust of which she was a beneficiary and
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trustee.! She died Novenber 16, 2004, and at the time of her
death was domiciled in Mssissippi. Wen the petition was filed,
Mary Ann C. WAl ker, executrix, resided in M ssissippi.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulated facts are found accordingly.

Decedent’ s husband, Lester M Chancellor (M. Chancellor),
predeceased her in 1989. Hys will left her nost of his estate
outright, except for property placed in the Lester M Chancell or
Unified Credit Trust (the trust), as established by the wll.

The trust’s cotrustees were decedent and Citizens National Bank
of Meridian, M ssissippi (the bank).

Under the terns of the trust as stated in the will, during
decedent’s lifetinme the cotrustees were authorized to apportion
trust inconme anong decedent, M. Chancellor’s children, and M.
Chancel l or’ s grandchildren (the beneficiaries) “in accordance
with their respective needs.” The cotrustees were also given the

right and power to invade the corpus of the trust and to

use such part thereof and if necessary, all of it, for

t he necessary nai ntenance, education, health care,

sust enance, welfare or other appropriate expenditures

needed by * * * [M. Chancellor’s] wfe and the other

beneficiaries of this trust taking into consideration the

standard of living to which they are accustoned and any
i ncone avail able to them from ot her sources.

1Unl ess ot herwi se noted, all section references are to the
I nternal Revenue Code as in effect for the date of decedent’s
death, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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M. Chancellor’s will directed that the trust should be
funded with assets equal in value to the nmaxi mum anount that
coul d pass free of estate tax upon M. Chancellor’s death. The
will further stated that it was M. Chancellor’s “intention to
convey by this Article of ny will the maxi mum portion of ny
estate which, at the tine of ny death, shall be exenpt fromthe
federal transfer tax.”

On June 5, 1992, the trust was established in the bank as
the “Lester M Chancellor Unified Credit Trust”. On that sane
date the trust was opened and funded with |isted stocks, and the
bank and decedent began serving as cotrustees. Fromthe tinme the
trust was opened until her death, decedent never requested or
recei ved any trust corpus.

Decedent’s estate’s estate tax return showed a total gross
estate of $1, 383,405. This amunt excluded the value of the
trust’s assets, which was $1, 205,034 at the tine of decedent’s
death. In the notice of deficiency respondent determ ned that
decedent’ s gross estate includes the fair market val ue of the
trust’s assets as of the date of her death because decedent had a
general power of appointnent over them

Di scussi on

The parties have stipulated that the dispute in this case is

whet her decedent’s power to invade the corpus of the trust
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requires the value of the trust assets to be included in her
gross estate under section 2041.°2

A. Ceneral Powers of Appoi ntnent--Ceneral Rul es

Section 2001 inposes a tax on the transfer of the taxable
estate of all persons who are citizens or residents of the United
States at the tinme of death. The anobunt of the tax depends on
the size of the taxable estate, which is equal to the val ue of
the gross estate | ess specified deductions. See secs. 2001(b),
2051. The gross estate includes property with respect to which
t he decedent had a general power of appointnent created after
Cct ober 21, 1942. Sec. 2041(a)(2). Section 2041(b)(1) generally
defines a general power of appointnent as “a power which is
exercisable in favor of the decedent, his estate, his creditors,
or the creditors of his estate”.

B. The Ascertainabl e Requirenent Exception

A power to consune, invade, or appropriate trust incone,
corpus, or both for the decedent’s benefit is not deened a
general power of appointnent if it is “limted by an
ascertainabl e standard relating to the health, education,

support, or maintenance of the decedent”. Sec. 2041(b)(1)(A);

2Pursuant to this stipulation we deemrespondent to have
wai ved or conceded any issue as to whether decedent’s power as a
cotrustee to apportion trust inconme anong herself and ot her trust
beneficiaries “according to their respective needs” required the
value of the trust assets to be included in her gross estate
under sec. 2041
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sec. 20.2041-1(c)(2), Estate Tax Regs. This exception entails
two requirenents: First, the power of appointnent nust be
l[imted by an ascertainabl e standard; and second, that standard
must relate solely to the decedent’s health, education, support,

or mai nt enance. Estate of Little v. Commi ssioner, 87 T.C. 599,

601 (1986); Estate of Strauss v. Comm ssioner, T.C Meno. 1995-

248.

1. The Requirenent That the Power Be Limted by an
Ascertai nabl e Standard

M. Chancellor’s will gave decedent power to invade trust
corpus for “necessary nmi ntenance, education, health care,
sustenance, welfare or other appropriate expenditures needed by
* * * [M. Chancellor’s] wife and the other beneficiaries * * *
taking into consideration the standard of living to which they
are accustoned”. In his surreply brief respondent concedes that
the will’s use of the phrase “taking into consideration the
standard of living to which * * * [the will beneficiaries] are
accustonmed” satisfies the first requirenent, that the power of
appoi nt nent be governed by an ascertai nabl e standard.

2. The Requirenent That the Power Relate Solely to Health,
Educati on, Support, or Mai ntenance

Respondent contends that decedent’s power fails the second
requi renment of section 2041(b)(1)(A) because the terns “wel fare
or other appropriate expenditures” fall outside the scope of the

requi site purposes. A power conforms to the requisite purposes
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if “the extent of the holder’s duty to exercise and not to
exerci se the power is reasonably neasurable in terns of his needs
for health, education, or support (or any conbination of them.”
Sec. 20.2041-1(c)(2), Estate Tax Regs. W | ook to applicable
State law--M ssissippi lawin this case--to determne the | ega
rights and interests that decedent possessed under the trust.

Mbrgan v. Commi ssioner, 309 U S. 78, 80, anended on deni al of

rehearing 309 U S. 626 (1940); Estate of Little v. Conm SsSioner,
supra at 601

a. “Necessary * * * Wlfare”

Sonme cases hold that a power that permts invasion of trust
corpus for purposes including “welfare” is not limted by an
ascertainabl e standard related solely to health, education,

support, or maintenance. For instance, in Lehnman v. United

States, 448 F.2d 1318, 1319 (5th G r. 1971), the decedent was
gi ven broad power to consune trust corpus whenever, in her own
di scretion, she deened the trust inconme “insufficient for her
support, mai ntenance, confort, and welfare.” The Court of
Appeal s agreed with the Comm ssioner that under Texas |law this
power was not “confined within legal limtations sufficiently
definite to exenpt it fromthe statutory definition of a genera

power.” 1d. at 1320. And in Estate of Jones v. Commi ssioner, 56

T.C. 35, 37-41 (1971), affd. 474 F.2d 1338 (3d Cr. 1973), this

Court held that a power to consunme trust corpus “in situations
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affecting * * * [the decedent’s] care, maintenance, health,
wel fare and wel | -being” was not limted to an “ascertai nabl e
power for her health, support, or naintenance.” |In support of
t heir hol di ngs each of these cases cited a regul ation which
states: “A power to use property for the confort, welfare, or
happi ness of the holder of the power is not limted by the
requi site standard.” Sec. 20.2041-1(c)(2), Estate Tax Regs.

Lehnan and Estate of Jones, however, do not involve words of

[imtation as appear in M. Chancellor’s will. As previously

di scussed, respondent concedes that the power set out in M.
Chancellor’s will satisfies the first requirenent of the section
2041(b) (1) (A) exception. The question, then, which is not
squarely addressed by the above-cited authorities, is whether
“necessary * * * welfare or other appropriate expenditures”, as
acconpani ed by the additional words of limtation in M.
Chancellor’s will, provides a broader standard than “health,
education, support, or maintenance” under section 2041(b)(1)(A).

In Estate of Strauss v. Conm ssioner, supra, this Court held

that a power that was exercisable for the decedent’s “care and
confort, considering his standard of living” as of the date of
the trustor’s death satisfied both requirenments of the section
2041(b) (1) (A) exception. This Court rejected the Comm ssioner’s
contention that “confort”, as interpreted by applicable Illinois

law, would include itens not within the neaning of *health,
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educati on, support, or maintenance”. The Court noted that under
the regul ations “the words ‘support’ and ‘ mai ntenance’ are
synonynous and their neaning is not limted to the bare
necessities of life.” 1d. (quoting section 20.2041-1(c)(2),
Estate Tax Regs.). The Court concluded that under Illinois
caselaw, “confort” would be interpreted “so that the life tenant
was maintained ‘in the station in life to which she was

accustoned.’”” 1d. (quoting Rock Island Bank & Trust Co. V.

Rhoads, 187 N.E. 139, 144 (IIl. 1933)). The Court found little
di fference between this standard and “support in his accustoned
manner of living”, which is an acceptabl e standard under the
regulations. [d. (quoting sec. 20.2041-1(c)(2), Estate Tax
Regs.). The Court stated: “This leads us to conclude that a
standard designed to maintain the decedent in his stationinlife
does relate to the decedent’s heal th, education, support, or
mai nt enance, as interpreted by the regulations.” 1d.

The M ssissippi Supreme Court has endorsed the view that the
word “confort” in a trust docunent is intended to maintain the
beneficiary’'s standard of living as existed at the trust’s

creation. @l f Natl. Bank v. Sturtevant, 511 So. 2d 936, 938

(Mss. 1987). W have discovered no case in which the
M ssi ssi ppi Suprenme Court has construed the term“wel fare” as
used in a trust docunent. This termwas addressed, however, in

Bl odget v. Del aney, 201 F.2d 589, 593 (1st CGr. 1953), which the
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M ssi ssi ppi Suprenme Court cited with approval in Gulf Natl. Bank

V. Sturtevant, supra at 938.

In Bl odget v. Del aney, supra at 593, the Court of Appeals

observed that “the words ‘confort and welfare’ * * * do not have
such sweepi ng subjective connotations” as the word “happi ness”.
The Court of Appeals stated that in some circunstances “wel fare”
m ght cover nore “el enents of the subjective” than “confort” but
concluded that “it certainly is not as broad in its subjective
sweep as ‘happiness,’ ‘desire,’ or ‘use and benefit.’” Surely it
cannot possibly be construed to cover whimor caprice, or even to
cover an invasion of principal by the trustee to satisfy the life
beneficiary’s wish to make a gift.” 1d. The Court of Appeals
concl uded that under applicable Massachusetts |law, taking into
account the life beneficiary’s circunstances and the trustee’s
duty to act in good faith for the best interests of both the life
beneficiary and the remai nder interest, the Massachusetts Suprene
Court would equate the neaning of “welfare” as used in the wll
“not so nuch to the neaning of ‘happiness,’” ‘desire’ or ‘use and
benefit’, as to ‘maintenance’ or ‘support.’ That is to say, we
think that court * * * would hold that ‘confort and welfare

* * * nmeant the physical confort and state of physical well-being
to which the Iife beneficiary had becone accustoned”. 1d. at

594; see also In re Buell’s Estate, 66 N. Y.S. 2d 180 (1946)

(interpreting “wel fare” under New York |aw as providing for
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“physical confort and well-being” in accordance with the
beneficiary’'s accustonmed standard of |iving).

We believe that the M ssissippi Suprenme Court would
simlarly construe the term“welfare” as used in M. Chancellor’s
will as part of the phrase “necessary * * * welfare * * * needed
by * * * [M. Chancellor’s] wife and the other beneficiaries of
this trust taking into consideration the standard of living to
whi ch they are accustoned”. |In fact, taken in toto, with the
seem ngly overl apping qualifiers “necessary” and “needed”
bookendi ng the list of specified itens which includes “welfare”
and which is further qualified by express reference to the
beneficiaries’ accustoned standard of living, M. Chancellor’s

will makes at |least as clear as the will considered in Bl odget v.

Del aney, supra at 593-594, that “welfare” was intended to refer

to decedent’s and the other beneficiaries’ maintenance and
support according to their accustoned standards of living. See

Anpskeag Trust Co. v. Wentworth, 111 A 2d 198, 200 (N H 1955)

(stating that a testatrix’s “adoption of necessity and need as a
criterion of the nature of the paynents she intended rul es out

t hose which mght contribute to the beneficiary’s happi ness,
contentment, and peace of mnd regardless of his need for them
and limts paynents to those reasonably necessary in view of al

the circunstances”, taking into consideration “the manner and
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style to which he was accustoned to |live at or about the tinme of
the death of the testatrix” (citations omtted)).

b. “Oher Appropriate Expenditures Needed” Et Cetera

For simlar reasons, we do not believe that the phrase
“ot her appropriate expenditures needed by * * * [M.
Chancellor’s] wfe and the other beneficiaries of this trust
taking into consideration the standard of living to which they
are accustoned”, preceded as it is by a list of “necessary”
support-rel ated purposes, was intended to permt decedent to
i nvade trust corpus for other than support-rel ated purposes as
necessary to maintain her and the other beneficiaries’ accustoned
standard of living. W agree with petitioner that the
M ssi ssi ppi Supreme Court would nost |ikely apply the rule of
ej usdem generis to construe the words “other appropriate
expendi tures needed”, etc. as referring to expenditures that are
akin to or of like character with the expressly enunerated itens
that precede this phrase in the will; i.e., “maintenance,

education, health care, sustenance, welfare”.?3

3The rul e of ejusdemgeneris is that “‘where general words
follow the enuneration of particular classes of persons or
t hi ngs, the general words will be construed as applicable only to
persons or things of the sane general nature or class as those
enunerated.’”” Cole v. MDonald, 109 So. 2d 628, 637 (M ss. 1959)
(quoting 59 C.J. 981); see Kan. Gty S. Ry. Co. v. McNamara, 817
F.2d 368, 372 n.5 (5th Gr. 1987); Estate of Short v.
Comm ssioner, 68 T.C. 184, 193 n.6 (1977). As the M ssissipp
Suprene Court stated | ong ago:

This rule, of course, excludes the suggestion that the
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We are mndful that as an artificial rule of construction,

ej usdem generis has “limted application” which nust be exercised

with caution and is only applicable when the intention of the

testator is anbiguous. Mller v. United States, 387 F.2d 866,

869 (3d Cir. 1968); see Mirgan v. State, 44 So. 2d 45, 48-49

(Mss. 1950) (stating that the rule of ejusdem generis “has been
universally applied with sonme degree of strictness” and is “only
a rule of construction to aid in arriving at the true intention
of a statute or contract”). But we disagree with respondent’s
assertion that “there is no anmbiguity in the specific | anguage at
issue”. And we find inplausible respondent’s suggestion that M.
Chancellor’s will, which states that he intended to convey by the
trust the largest portion of his estate that could be transferred
free fromestate tax, reflects the drafter’s “affirmative and
i ntentional decision” to exceed the scope of the purposes
permtted under the section 2041(b)(1)(A) exception.

Respondent suggests that applying the rule of ejusdem
generis would effectively render the words “other appropriate

expendi tures” neani ngl ess and thereby violate the maxi mthat

mere use of general words is sufficient to indicate a
purpose to include matters not ejusdemgeneris. It is
but the application of a principle that governs nmen in
their usual intercourse, and applies | anguage to the
subject with which the speaker is dealing, and limts
or expands the words used to accord to his
understanding and intention. [Leinkauf & Strauss v.
Barnes, 5 So. 402, 404 (M ss. 1889).]
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ef fect should be given to each and every word and phrase of a

docunent. See, e.g., Malone v. Ml one, 379 So. 2d 926, 929

(Mss. 1980). But such concerns | oom even |arger under
respondent’s construction of the will. Mre particularly, if, as
respondent seenms to suggest, the power to invade corpus was
ultimately intended to apply in all-enconpassing fashion to any
“appropriate expenditure”, it would be pointless for M.
Chancellor’s will to have listed specified purposes (“necessary
mai nt enance, education, health care, sustenance, welfare”) that
fall within the penunbra of “appropriate expenditures”. Cf

Lei nkauf & Strauss v. Barnes, 5 So. 402, 405 (M ss. 1889)

(overruling an objection to the application of the rule of

ej usdem generis in construing a statute, stating “it would be
usel ess to specify certain things as to which the statute should
apply, if it was intended that it should apply to all other

t hi ngs, whether ejusdem generis, or of a totally distinct

character.”).

Respondent observes that the will’s power of appointnent
| anguage |ists “other appropriate expenditures” in the
disjunctive fromthe other |listed purposes, seemng thereby to
suggest that “other appropriate expenditures” nmust nmean sonething
apart fromthe other |isted purposes. Although we do not view
the will’s use of the preposition “or” as controlling one way or

anot her, we observe that in other circunstances the M ssissipp
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Suprene Court, applying the rule of ejusdem generis, has

construed “or” to nmean “and”. Anderson v. City of Hattiesburgqg,

90 So. 163, 164 (M ss. 1922) (applying the rule of ejusdem
generis to construe a city ordi nance agai nst exhibiting “any
obscene, indecent, or immoral picture” as if it read “obscene,
i ndecent, and imoral.”).

C. Concl usion

In the final analysis, we believe that the phrase “welfare
or other appropriate expenditures needed by * * * [the
beneficiaries] taking into account the standard of living to
whi ch they are accustoned”, preceded as it is by a |list of
“necessary” support-related itens, “nerely rounds out the

standard of living concept”. Estate of Wod v. Conm ssioner, 39

T.C. 919, 923-924 (1963) (holding that in a trust instrunent
aut hori zing invasion of trust corpus for the beneficiary’'s
“support, nmaintenance, welfare, and confort”, the addition of the
words “confort” and “welfare” did not cause the instrunment to
fail the requirenment of providing a reasonable standard for
determ ning the extent to which charitable remainders m ght be
depl eted by power of invasion).

This conclusion, we believe, is consistent with M.
Chancellor’s intent as revealed in his wll. Al though he left
nost of his estate to decedent outright, she was not the sole

beneficiary of the trust; M. Chancellor’s children and
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grandchil dren were al so beneficiaries. The cotrustees were

aut hori zed to invade trust corpus to nake “necessary” support-

rel ated expenditures for any of these beneficiaries, “as needed”,
taking into account their accustonmed standards of |iving.
Consequently, this case is not governed by the rule, sonetines

i nvoked by courts, that the power to invade principal should be
construed broadly where the beneficiary is the main object of the

testator’s bounty. See, e.g., Doyle v. United States, 358 F

Supp. 300, 308 (E.D. Pa. 1973). To the contrary, we believe that
to inplenent M. Chancellor’s intent a M ssissippi court would
construe the power narrowmy to authorize invasion of trust corpus
only for support-related needs |ike those described in the wll,
SO as to conserve trust assets to provide, to the extent possible
and necessary, for all of the beneficiaries support and

mai nt enance during decedent’s |ifetine.

Accordi ngly, we conclude and hold that decedent’s power of
appoi ntnent was limted by an ascertai nable standard rel ating
solely to her health, education, support, or maintenance so as to
meet the exception of section 2041(b)(1)(A). Consequently,
decedent’ s gross estate does not include the value of the trust

assets.*

“n the light of this holding, it is unnecessary to address
petitioner’s alternative argunent that pursuant to sec.
2041(b) (1) (O (ii), decedent’s power over the trust property was
not a general power of appointnment because she coul d exercise her
power only in conjunction with the bank.
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To reflect the foregoing and respondent’s concessi ons,

Deci sion will be entered

for petitioner.




