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On remand fromthe Court of Appeals for the N nth
Crcuit to elaborate the evidence relied on by the
Court in Curtis v. Comm ssioner, T.C Mno. 1996-484,
revd. and remanded w t hout published opinion 232 F. 3d
893 (9th G r. 2000), to conclude that respondent had
provi ded the m nimal evidentiary foundation supporting
his determ nation of unreported incone. See
Wei nerskirch v. Conmm ssioner, 596 F.2d 358 (9th Cr
1979), revg. 67 T.C. 672 (1977).

Hel d: Fi ndings made to support conclusion that
proper foundation exists.

*

Thi s opi nion supplenents Curtis v. Conm ssioner, T.C
Meno. 1996-484, revd. and remanded wi t hout published opinion 232
F.3d 893 (9th G r. 2000).
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SUPPLEMENTAL MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

HALPERN, Judge: This case has been remanded by the Court of
Appeals for the Ninth Crcuit (sonetines the Court of Appeals).

Qur original report is Curtis v. Conmm ssioner, T.C Mno. 1996-

484 (the original report), revd. and remanded w t hout publi shed
opinion 232 F.3d 893 (9th Gr. 2000). 1In the original report, we
sust ai ned respondent’ s determ nati ons of deficiencies in Federal
incone tax for petitioner’s taxable years 1983 through 1993, as
wel | as respondent’s determ nations of additions to tax for each
of those years under sections 6651(a)(1) (failure to file return)
and 6654(a) (failure to pay estimated tax). W also found that
petitioner’s position in this case was both frivol ous and

groundl ess, and that petitioner had undertaken certain actions
primarily for delay. On account thereof, we inposed a penalty on
petitioner under section 6673(a)(1).

This case involves unreported inconme. In the original
report, we recognized that any appeal would likely lie to the
Court of Appeals for the Ninth Crcuit. W stated:

The general rule is that the burden of proof is

upon petitioner, Rule 142(a), which she nust carry by a

preponderance of the evidence, e.g., Schaffer v.

Comm ssioner, 779 F.2d 849, 858 (2d G r. 1985), affg.
in part and remandi ng Mandi na v. Conm ssioner, T.C
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Meno. 1982-34. * * * Under Weinmerskirch v.

Conmm ssioner, 596 F.2d 358 (9th G r. 1979), revg. 67
T.C. 672 (1977), to which we defer in accordance with
t he doctrine of Golsen v. Conm ssioner, 54 T.C. 742
(1970), affd. 445 F.2d 985 (10th G r. 1971), we nust
exam ne the record to determ ne whether there is a

m ni mal evidentiary foundation supporting respondent’s

determ nation of unreported incone. |If there is not,
respondent’s determnation will be deened arbitrary
and, consequently, she will |ose her presunption of

correctness and will be forced to go forward with the
evidence. Weinerskirch v. Conm ssioner, supra. The
record, however, does contain evidence supporting
respondent’s determ nation of unreported inconme, and,
therefore, the burden of proof remains entirely with
petitioner.

Comm ssioner v. Curtis, supra (fn. ref. omtted). The Court of

Appeal s remanded for us to el aborate on the evidence supporting
respondent’ s determ nation of unreported incone. W shall nake
certain findings of fact and then di scuss our basis for
concluding that the record does contain evidence supporting
respondent’ s determ nation of unreported incone.

Unl ess otherw se noted, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

Petitioner’'s Acquisition of Rental Properties

In 1970, petitioner began to acquire real estate. In
petitioner’s posttrial nmenorandum (the posttrial nenorandun), she

states: “By 1970 | had enough to nmake the down paynment on a
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4-plex. | kept working two jobs and bought nore property.” In
1996, petitioner owned at |east two rental properties.

Petitioner’'s Decision Not To File I ncone Tax Returns

In the early 1980s, petitioner becane convinced that the
Federal inconme tax is voluntary. Before 1984, petitioner filed
i ncone tax returns, reporting wage and rental incone, although,
because of deductions, she had little taxable inconme and paid
l[ittle tax. In 1984, petitioner made the decision not to file a
return. In the posttrial nmenorandum petitioner clains: *“I
sincerely believed then as | do now there is no dispute the
Pol | ock deci sion says real estate rents could not be subject to a
mandat ory i nconme tax.”"!

Petitioner did not file Federal inconme tax returns for her
taxabl e (cal endar) years 1983 through 1993, the years here in
i ssue.

Respondent’s Exam nati on

In 1992, one of respondent’s agents |earned that, in 1990,
petitioner had expended $8, 000 for an autompbile. The agent
asked to nmeet with petitioner so she could explain the |ack of

returns. Petitioner was requested to file delinquent returns.

1 Apparently, petitioner is referring to Pollock v.
Farnmers’ Loan & Trust Co., 158 U. S. 601 (1895), striking down the
i ncone tax enacted in 1894 as a direct tax not apportioned anpng
the States in conformty with the Constitution. The nodern
incone tax is not vulnerable to that attack. See U S. Const.
anend. XVI; see al so Brushaber v. Union Pac. R R, 240 U S. 1,
17-18 (1916).
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Petitioner refused to file delinquent returns because, in her own
wor ds:

| could not truthfully and in good conscience sign a

return which swore that the informati on was correct

when | didn't know it was. For a decade |I’'d not kept

records for tax purposes and the records | had

avai |l abl e probably were not conplete and | woul d not

swear that they were.

On March 20, 1995, respondent issued the four notices of
deficiency that give rise to this case (one each for 1983 through
1985, 1986 through 1988, 1989 through 1991, and 1992 and 1993
(collectively, the notices of deficiency).

The Petition

Petitioner filed the petition on June 22, 1995. By the
petition, she assigns error to all of the determ nations of
deficiencies in, and additions to, tax made by respondent in the
notices of deficiency, and she sets forth the foll ow ng
di sagreenent with respondent:

| disagree with The “increase in Tax” & The

“Penalties” in each year, 1983 through 1993 for the

reason that nore inconme than | earned was attributed to

me in each of those years & far | ess expense than

incurred & am all owed to deduct was given in each of

t hose years.

Petitioner attached to the petition only the first page of each
of the notices of deficiency she received. Each of those pages
states, anong other things (1) the anmount of the deficiency in

tax and the penalty determ ned by respondent for each of the

years stated, (2) that an encl osed statenment shows how respondent
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figured the deficiencies set forth, and (3) that any petition to
the Tax Court be acconpanied by “a copy of this letter and a copy
of all statenents and schedul es you received with this letter”

The Posttrial Menorandum

Petitioner has attached as Exhibit A to the posttrial
menor andum t wo pages that acconpani ed the notice of deficiency
for 1992 and 1993. Those pages set forth respondent’s
adj ustnents, increasing petitioner’s rental inconme, “Per Audit”,
in the anmounts of $98,180 and $85, 620, for 1992 and 1993,
respectively. There is a schedule setting forth the addresses of
the rental properties in question, along with anmounts of rental
i ncone, rental expenses, and depreciation, for each. The
foll ow ng explanation foll ows i medi ately upon the statenent of
adj ust nent s:
It is determned that you received gross inconme from
rental income as shown above. The gross inconme anbunts
have been determ ned according to the information
avai l abl e, including information provided by the payers

of rental incone and/or third party recordkeepers.

Respondent’s Counsel’s Communi cation to Petitioner

Brenda M Fitzgerald is respondent’s counsel in this case.
By letter dated February 7, 1996, Ms. Fitzgerald answered
petitioner’s request that respondent provide her with specific
sources and anmounts from which respondent conputed petitioner’s
deficiencies for each year. M. Fitzgerald enclosed with her

letter a summary for each year of the figures associated with
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each parcel of real estate of which respondent was aware. She
added: “If you require additional information, please |let ne
know. ”

Petitioner’'s Mdtion for Sanctions

On May 16, 1996, we filed petitioner’s notion for sanctions
agai nst respondent for failure to litigate in good faith (the
notion for sanctions), which we denied. Exhibit H acconpanying
the notion for sanctions purports to be a transcript (the
transcript) of a neeting held on April 24, 1996, anong
petitioner, one of respondent’s agents, and another individual.
In the transcript, petitioner acknow edges receiving from
respondent a breakdown of figures by property. She also appears

to acknow edge that respondent’s agents had contacted her forner

tenants to determne rents paid to her: “Well, they were wlling
to contact former tenants, but they weren’t willing to call, for
exanpl e, the Mul t nomah County Tax Assessor. * * * | qmean they

really didn't endeavor to find anything that wasn’t detrinenta
to ne.”

Petitioner’s D scovery

Petitioner attenpted both informal and formal discovery and
request ed adm ssions fromrespondent (w thout distinction,
petitioner’s discovery requests). Wth few exceptions,
petitioner’s discovery requests did not seek information about or

concerning the adjustnents nmade by respondent in the notices of
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deficiency. Petitioner’s discovery requests addressed
constitutional and | egal issues that have been settled in the
Comm ssioner’s favor or asked for information outside the scope
of discovery. For exanple, petitioner’s interrogatories contain
the follow ng question: “Is there an IRS Code Section that would
establish a liability for an income tax?” Anmong her docunent
requests is the followng: “Please provide ne with (or identify)
the Code Section that requires nme to keep books and records for
i ncone tax purposes.”

Petitioner’s Acknow edgnent of Rental | ncone

On April 19, 1996, we filed petitioner’s notion to dismss,
which we denied. In the notion to dismss, petitioner

acknow edges her receipt of rental inconme. She clains: “SINCE

ALL OF THE ‘1 NCOVE AT | SSUE WAS DERI VED FROM RENT, HOW CAN

POLLOCK V. FARMERS LOAN AND TRUST CO. * * * NOI BE RELEVANT TO

THE FACTS IN THE S CASE?” She concedes: “all of the ‘incone’ at

issue is from‘rent’ or ‘income’ fromreal estate”. She argues
that respondent is seeking to inpose an incone tax “on the rent
Petitioner derives fromreal estate”. She argues that respondent
“[1s] attenpt[ing] to put an incone tax on Petitioner’ s rental
i ncone”.

Acconpanyi ng the notion for sanctions is an Exhibit G a
letter frompetitioner to respondent’s counsel, dated April 12,

1996, in which petitioner acknowl edges her ownership of rental
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property. In that letter, in the course of making her
constitutional argunent, she states: “Both Pollock and Brushaber
support this conclusion and inposed the incone tax on ‘wages,
salaries and profits fromother activities’. | have no wages,

salaries or profits fromny rental property.” (Enphasis added.)

Petitioner refused to stipulate respondent’s proposed
findings of fact, stating that respondent’s figures for gross
income were “grossly inflated”.

In the posttrial nenorandum petitioner states, as a point
of law “Petitioner’s real estate rents are not subject to an
incone tax as a matter of law.” She argues: “l| honestly truly
believe that the inconme tax is voluntary and that | had no
| egally defined incone and that an unapportioned incone tax can
not be levied on real estate rents.”

OPI NI ON

Rel evant Aut hority

A. Winerskirch v. Commi ssi oner

In Wei nerskirch v. Conm ssioner, 596 F.2d 358 (9th G

1979), revg. 67 T.C. 672 (1977), the Court of Appeals first
stated that, in an unreported i ncone case, before the
Comm ssi oner may enjoy the presunption of correctness that
results fromthe burden of proof’s being borne by the taxpayer
(hereafter, the presunption of correctness), the Conm ssioner

must offer some substantive evidence |linking the taxpayer to an
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i nconme-generating activity. The rule is based on the assunption
that a taxpayer may have difficulty proving that he did not

recei ve unreported inconme. See Karne v. Conm ssioner, 673 F.2d

1062, 1065 (9th Gr. 1982) (“the taxpayer nay face practical
difficulties in attenpting to refute the Conm ssioner’s assertion
that the taxpayer received unreported inconme” (original quotation
marks omtted)), affg. 73 T.C. 1163 (1980). The rule is
satisfied if the Comm ssioner provides a “mninmal evidentiary
foundation” linking the taxpayer with the source of the inconme in

question. Winerskirch v. Comm ssioner, supra at 361; see also

Palmer v. United States, 116 F.3d 1309, 1313 (9th Cr. 1997).°2

2 |t appears that, in the Court of Appeals for the Ninth
Circuit (the Court of Appeals), under the line of cases begi nning
wth Weinerskirch v. Conm ssioner, 596 F.2d 358 (9th Cr. 1979),
revg. 67 T.C. 672 (1977), the burden is on the Conm ssioner to
show the link between the taxpayer and the source of the supposed
inconme. See, e.g., Palnmer v. United States, 116 F.3d 1309, 1313
(9th Cr. 1997) (“Wuere the IRS bases its assessnent on an
al l egation of unreported income, the Service nust show sone
m ni mal evidence linking the taxpayer to the source of that
i ncone before the presunption of correctness will attach.”). 1In
cases of unreported inconme governed by the jurisprudence of this
Court (going behind the notice of deficiency only “[o]n rare
occasions” involving “unreported illegal incone”, Shriver v.

Commi ssioner, 85 T.C. 1, 3 (1985) (enphasis added)), we have held
that it is the taxpayer who has the burden of show ng that the
Commi ssioner has failed to link himw th sone illegal incone-
generating activity. See id.; see also, e.g., MWIlianms v.
Comm ssioner, T.C Meno. 1995-454; Jones v. Conm ssioner, T.C
Meno. 1994-230, affd. per curiam68 F.3d 460 (4th G r. 1995);
Schaeffer v. Comm ssioner, T.C Meno. 1994-206; Franklin v.
Comm ssioner, T.C Meno. 1993-184; Dooley v. Conm ssioner, T.C
Meno. 1992-39; Chagra v. Comm ssioner, T.C. Meno. 1991-366, affd.
wi t hout published opinion 990 F.2d 1250 (2d Gr. 1993). O
course, under the doctrine of Golsen v. Conm ssioner, 54 T.C. 742
(continued. . .)




2(...continued)
(1970), affd. 445 F.2d 985 (10th Cr. 1971), in cases going to
the Court of Appeals, to be governed by the Wi nerskirch |ine of
cases, we defer to the Court of Appeals’ allocation to the
Commi ssi oner of the burden of proof with respect to the necessary
m ni mal foundation. W offer the follow ng remarks,
neverthel ess, for consideration by the Court of Appeals.

The rule first stated in Weinerskirch results fromthe Court
of Appeals interpretation of United States v. Janis, 428 U. S
433, 441 (1976), a conbination refund and coll ection case,
wherein the Suprene Court held that an assessnent of tax is a
“naked assessnent”, and not subject to the usual rule inposing
t he burden of proof in tax cases on the taxpayer, if the
assessnment is “w thout rational foundation and excessive’”. See
Foster v. Conm ssioner, 756 F.2d 1430, 1439 (9th G r. 1985),
affg. in part and vacating in part 80 T.C. 34 (1983); see al so
Estate of Magnin v. Conm ssioner, 184 F.3d 1074, 1081 (9th Cr
1999), revg. and remanding T.C. Meno. 1996-25. In Janis, the
Suprene Court stated that, notw thstandi ng sone debate anong the
Courts of Appeals as to the allocation of the burden of proof in
a tax case when there is positive evidence that the assessnent is
incorrect, there was no debate anong the Courts of Appeals that,
where the assessnent is shown to be naked and w t hout any
foundation, the rule to be applied is the rule of Helvering v.
Taylor, 293 U S. 507 (1935). In Helvering v. Taylor, supra at
514, the Suprene Court held that an invalid determ nation of tax
(one that is without rational foundation and excessive) my be
set aside notw thstandi ng that the taxpayer does not show the
correct anmount (if any) of tax. The Court added:
“Unquestionably the burden of proof is on the taxpayer to show
that the Comm ssioner’s determnation is invalid.” [d. at 515.

The Court of Appeals’ placenent on the Conm ssioner of the
burden to construct a mninmal evidentiary foundation |inking the
taxpayer with the source of any unreported i ncone appears
inconsistent wwth the quoted | anguage from Taylor. It is
inconsistent wwth the general rule in deficiency cases that the
t axpayer bears the burden of proof, see Welch v. Helvering, 290
U S 111, 115 (1933), and in refund cases that the taxpayer bears
t he burden of showi ng the amobunt that he is owed, see United
States v. Janis, supra at 440. It is also inconsistent with
Congress’s intent as expressed in sec. 7491, which was added to
the Code by the Internal Revenue Service Restructuring and Reform
Act of 1998, Pub. L. 105-206, sec. 3001(c)(2), 112 Stat. 685,

(continued. . .)
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B. M ni mal Evidentiary Foundati on

The Court of Appeals has not specified generally what
constitutes the required mnimal evidentiary foundation.
Apparently, however, unless the taxpayer chall enges the
Comm ssioner’s determ nation of a deficiency in tax on the
merits, the Comm ssioner need not provide any such foundati on.

See Roat v. Conm ssioner, 847 F.2d 1379, 1383 (9th G r. 1988)

(sustaining order of Tax Court dism ssing taxpayers’ case for
failure to prosecute).

In Rapp v. Conmmi ssioner, 774 F.2d 932 (9th G r. 1985), which

appears to involve unreported i ncone from enpl oynent, the sale of
a residence, and a business, the only evidence the Conm ssioner

i ntroduced consi sted of docunents the Comm ssioner had hinsel f

2(...continued)
727, and which is effective with respect to exam nati ons
comenced after July 22, 1998 (and which is, therefore, of no
application to this case). 1In general, and if certain
prerequisites are satisfied, then, with respect to any factual
issue relevant to ascertaining the liability of a taxpayer for
any tax, the burden of proof with respect to that issue is on the
Government, but only if the taxpayer introduces credible evidence
with respect to that issue. Sec. 7491(a)(1).

The Court of Appeals has not explained its reason for
bur deni ng the Conm ssioner with the obligation to show his basis
for charging the taxpayer with unreported incone. |t cannot be
that a taxpayer is wthout resources, through discovery or
otherwi se, to determ ne that the Conmm ssioner had no such basis
(i1f, indeed, he did not). Presumably, a determ nation of
deficiency without basis in fact is invalid. In Helvering v.
Taylor, supra at 514, the Suprene Court said that it was
“unquestionabl y” the burden of the taxpayer to show such
invalidity.




- 13 -
created; i.e., deficiency notices, summobnses, certain tax forns
prepared by the Comm ssioner, and docunents show ng the tax
cal cul ations on which the deficiencies were based. [d. at 935.
Despite the fact that, as in the instant case, no underlying
third-party records were introduced |Iinking the taxpayers with
any incone-producing activity, the Conm ssioner was entitled to
rely on the presunption of correctness because the taxpayers did
not directly attack that presunption. 1d. The Court of Appeals
took into account the fact that, in their petition, the Rapps had
al |l eged “as one ground of error that the Conm ssioner failed to
consider or allow for ‘legitimate and proper deductions.’” |d.
The Court of Appeals took the claimfor deductions as evidence
that there was a source of related incone: “The connection
bet ween t he Rapps and incomne-producing activity is sufficiently
acknowl edged to permt the presunption of correctness to attach
to the Conm ssioner’s determnation.” |d.

In Palnmer v. United States, 116 F.3d 1309 (9th Cr. 1997),

t he taxpayers (husband and wife) had failed to report inconme for
4 successive years. The Comm ssioner investigated and found
information that the taxpayer-husband, a self-enpl oyed

el ectrician, had worked for wages in years 1 and 4; respondent
found no information relating to specific enploynment during years
2 and 3. 1d. at 1313. Neverthel ess, the Comm ssioner determ ned

deficiencies in tax for years 2 and 3, using his reconstruction
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of the taxpayers’ incone for those years. 1d. The
Comm ssioner’s reconstructi on was based on certain average incone
statistics and the inference that, since the taxpayers were able
to survive fromthe end of year 1 to year 4, they nust have had
sonme income during the intervening 2 years. [d. The taxpayers
did not suggest that they had alternative nmeans of support in the
absence of incone for the years in question, and the court found
t he Comm ssioner’s inference to be reasonable. 1d. The

t axpayers argued, however, that, under the Winerskirch |ine of

cases, the Conm ssioner was conpelled to discover the exact
source of the incone that he would attribute to them |d. The
Court of Appeal s disagreed, stating that, when the reasonable

i nference nmade by the Comm ssioner was coupled with the
information |inking the taxpayer-husband to wages for at |east a
part of the 4-year period, the mnimal evidentiary foundation
necessary to support the presunption of correctness had been
established. 1d.

Finally, in Edwards v. Conm ssioner, 680 F.2d 1268 (9th G r

1982), the Court of Appeals upheld the presunption of correctness
even though no specific income was docunented, because the
t axpayers there had conceded that they owned an incone-generating

auto repair business during the years at issue.



1. Di scussi on

Petitioner failed to file incone tax returns for the years
i n question, and respondent was obliged to | ook to other sources
to determ ne whether petitioner owed any incone taxes.
Respondent determ ned that petitioner did owe taxes and issued
the notices of deficiency. Petitioner assigned only the
followng error: “nore incone than | earned was attributed to ne
in each of * * * [the years in question] & far |ess expense than
| incurred & am all owed to deduct was given in each of those
years.” Petitioner averred no specific facts in support of her
assignment of error and did not claimexplicitly that
respondent’s determ nations were arbitrary, erroneous, or
unsupported by m nimal evidence. Petitioner attached to the
petition the first page of each of the notices of deficiency.
Those first pages show, anmong other things, the anmount of the
deficiency and penalties for each year covered by that particul ar
notice. Each first page clearly instructs the recipient to
include with any petition to the Tax Court “a copy of al
statenents and schedul es you received with this letter”. Rule
34(b)(8) likew se requires such statenents and schedul es to be
attached to a petition. Petitioner failed to include any
statenment or schedule with the petition. Since petitioner
attached to her posttrial nenorandum as Exhibit A two pages that

acconpani ed the notice of deficiency for 1992 and 1993, we know
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that, for 1992 and 1993, those acconpanyi hg pages exist and were
recei ved by petitioner. Those pages identify as rental incone
the type of income that petitioner failed to report, state the
addresses of the particular rental properties in question,
identify an anobunt with respect to each such property, and
expl ain that respondent determ ned those anmounts from avail abl e
information, including information provided by the payers of that
rental inconme and third-party recordkeepers. W assune that
simlar information acconpanied the notices for the other years
in question, which petitioner failed to attach to the petition.
| ndeed, anobng petitioner’s requests for adm ssions, petitioner
requests that respondent: “Admt or deny that the ‘rental

inconme’ stated in all Notices of Deficiency is an estimate.”

(Enmphasi s added.) Although not free fromanbiguity, that request
supports our assunption that petitioner received the sane type of
information for all of the years in issue. 1In any event, after
the petition was filed, and before this case cane on for trial,
respondent’s counsel provided to petitioner a summary for each
year in issue of the rental anmobunts associated wth each parce
of real estate of which respondent was aware.

We think that the notices of deficiency, together with the
petition and the summary provided to petitioner by respondent’s
counsel, provide the mninmal evidentiary foundation required by

Wi nerskirch v. Conm ssioner, 596 F.2d 358 (9th Cr. 1979). W
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| ook to Karne v. Conm ssioner, 673 F.2d at 1065, for gui dance as

to the purpose served by such a mniml evidentiary foundation:
“the taxpayer may face practical difficulties in attenpting to
refute the Conm ssioner’s assertion that the taxpayer received
unreported inconme.” By the tinme this case cane to trial (indeed
upon recei pt of the notices of deficiency), petitioner was

i nformed that respondent had determ ned that petitioner had
unreported inconme fromreal estate, the addresses of the real
estate in question, the anobunts of the omtted inconme, and the
sources of respondent’s information. Petitioner faced no
practical difficulties in determ ning precisely what she had to
prove to sustain her assignnment of error that “nore incone than
earned was attributed to ne”. She had to prove that she did not
own the specific properties in question, did not receive rents in
the anobunts all eged, or had deductions greater than had been

al l oned. True, respondent introduced no third-party records
substantiating his clains that petitioner owned rental properties
and received rents fromthem W assune that the reason he did
not, however, was that in the petition, petitioner did not aver
that respondent had failed to link her to an incomne-produci ng
activity. The situation here is the sane as in Rapp V.

Comm ssioner, 774 F.2d 932 (9th G r. 1985), where the

Commi ssioner did not introduce underlying third-party records,

but the Court of Appeals allowed the Comm ssioner to rely on the
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presunption of correctness since the taxpayer did not directly
attack that presunption. Also as in Rapp, petitioner chall enged
t he anobunt of related deductions respondent had al |l onwed her,
which we view as an inplicit acknow edgnent of the exi stence of
t he i ncone-produci ng property. Rapp |ends support to our
concl usion that respondent did establish a m ninum evidentiary
f oundati on.

Moreover, in the various docunents petitioner has filed in
this case, she nmakes statenents that we read as her concession
that, during the years in issue, she did, indeed, own rea
property fromwhich she received rental incone: To wt, “ALL OF

THE ‘I NCOME' AT | SSUE WAS DERI VED FROM RENT”; “[respondent i s]

attenpt[ing] to put an inconme tax on Petitioner’s rental incone”;

“Petitioner’s real estate rents are not subject to an incone tax

as a matter of law'; “Well, they were willing to contact forner
tenants, but they weren’t willing to call, for exanple, the
Mul t nomah County Tax Assessor”; “l have no wages, salaries or
profits frommy rental property”. |In Edwards v. Conm SsSioner,

680 F.2d 1268 (9th G r. 1982), although no specific inconme was
docunent ed, the Court of Appeals upheld the presunption of
correctness because the taxpayers had conceded that they owned an
i ncone- produci ng business. W think that a like result is called

for here.
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Finally, we think that Palner v. United States, 116 F.3d

1309 (9th Gr. 1997), provides added authority for our decision.
In Palner, the Conm ssioner had established the taxpayer’s

i ncome- earning capacity but had no information as to incone
earned during the mddle 2 of the 4 years in question. The
Comm ssi oner reconstructed the taxpayer’s incone for the mddle
2 years using average inconme statistics and the inference that

t he taxpayer had survived the mddle 2 years on incone earned
during those years. Gven the taxpayer’s failure to suggest an
al ternative neans of support, the Court of Appeals thought the
Comm ssioner’s inference to be reasonable. That reasonable

i nference, together with the |ink the Conm ssioner had shown to
an i ncone-earning capacity, provided the mniml evidentiary
foundation required by the Court of Appeals. Here, we have found
that petitioner owned rental real estate both before and after
the years in question. Petitioner has not suggested an

al ternative neans of support during the intervening years, so we
think it a reasonable inference that she survived those years
usi ng i ncome earned during them That reasonabl e inference,
coupled with her incone-earning capacity (fromrental rea
estate), provides a mninmal evidentiary foundation |inking

petitioner to an income-producing activity.



[11. Concl usion

W believe that respondent has provided the required m ninma
evidentiary foundation |inking petitioner to an income-produci ng

activity. W shall reenter our order and decision in this case.?

An appropriate order and

decision will be entered.

3 W renmmin convinced that a penalty under sec. 6673(a)(1)
is deserved. In the main, petitioner’s response to respondent’s
determ nation of deficiencies has been to make frivol ous or
groundl ess responses, undertaken, we believe, primarily for
delay. Petitioner has asserted absurd, discredited, and
m sgui ded tax-protester argunents such as the follow ng: (1) The
I nt ernal Revenue Code does not make anyone “liable” for an inconme
tax, (2) the Internal Revenue Code contains no mandatory
provi sions, and therefore, conpliance is voluntary, (3) the Tax
Court has no authority to decide matters of |aw or constitutiona
i ssues, and (4) an incone tax on petitioner’s rents pursuant to
Pollock v. Farnmers’ Loan & Trust Co., 158 U. S. 601 (1895), is an
unapportioned direct tax. Wether respondent had a basis for his
determ nations or not (and we believe that he did), those
responses are without nmerit and inappropriate, and petitioner has
caused unnecessary work for both respondent and this Court.




