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P was a State enployee. In Cctober 1989, P
elected to transfer fromthe State Retirenment Systemto
the State Pension System effective Novenber 1989. As a
consequence, P received a Transfer Refund in 1989
consisting principally of previously taxed
contributions and taxable earnings. Shortly
thereafter, P deposited approximately one-half of the
taxabl e portion into an IRA with Loyol a.

P included the entire taxable portion of the
Transfer Refund in income on an anmended tax return for
1989. See Dorsey v. Conmm ssioner, T.C Meno. 1995-97.

In April 1991, P closed his Loyola IRA.°. On a 1991
tax return, P included in income a portion of the
earni ngs generated by the I RA but not the balance. P
contends that sec. 72(e)(6) provides Pwith a basis in
his I RA equal to the anount rolled over fromhis
Transfer Refund into the IRA. R contends that such an
application of sec. 72(e)(6) is contrary to legislative
i ntent.

Hel d, Sec. 72(e)(6) provides Pwith a basis in his
entire Loyola IRA contribution, the genesis of which




was P's taxed retirenent savings; thus, the

di stribution of such contribution in 1991 is not
includable in P's incone. Secs. 72(e)(6), 408(d)(1),
| . R C. 1986.

Thomas F. DeCaro, Jr., for petitioners.

Alan R Peregoy, for respondent.

OPI NI ON

DAWSON, Judge: This case was assigned to Special Trial
Judge Robert N. Arnmen, Jr., pursuant to the provisions of section
7443A(Db) (4) of the Internal Revenue Code of 1986, as anended, and
Rul es 180, 181, and 183.! The Court agrees with and adopts the
Opi nion of the Special Trial Judge, which is set forth bel ow

OPI NI ON OF THE SPECI AL TRI AL JUDGE

ARMEN, Special Trial Judge: For the taxable year 1991,

respondent determ ned a deficiency in petitioners' Federal incone
tax, as well as a deficiency in Federal excise tax under section

4980A,2 in the total anmpbunt of $58, 464.

1 Unl ess otherw se indicated, all section references are
to the Internal Revenue Code in effect for 1991, the taxable year
inissue. Al Rule references are to the Tax Court Rul es of
Practice and Procedure.

2 Sec. 4980A inposes a 15-percent excise tax on excess
distributions fromqualified retirenment plans. This tax is
included within ch. 43 of the I.R C and is subject to the
deficiency procedures set forth in subch. B of ch. 63 of the
|. R C. See sec. 6211(a).
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After concessions by the parties,® the only issue for
decision is whether the distribution received by petitioner
CGeorge Canpbell in 1991 fromhis individual retirenment account
wi th Loyol a Federal Savings and Loan is taxabl e under sections
408(d) (1) and 72.

This case was submtted fully stipulated under Rule 122, and
the facts stipulated are so found. Petitioners resided in Prince
Frederick, Maryland, at the time that their petition was filed
with the Court.

Backgr ound

CGeorge Canpbell (petitioner) was enployed by the Maryl and
State Hi ghway Adm nistration (the H ghway Adm nistration) in 1989
and 1991, and renmi ned so enployed at |east through the tine that
this case was submtted for decision. As an enpl oyee of the
H ghway Adm nistration, petitioner was a nmenber of the Mryl and
State Enpl oyees' Retirenent System (the Retirenent Systen) unti
he transferred to the Maryland State Enpl oyees' Pension System

(the Pension Systen), effective Novenber 1, 1989.

3 Petitioners concede that $7,762.11 and $9, 612. 14 of the
distributions frompetitioner George Canpbell's Loyola IRA and
Del aware Charter | RA, respectively, represent earnings and are
i ncludable in petitioners' gross incone for 1991.

Respondent concedes that the anmount of unreported incone
fromthe IRA distributions is $91,513 (i.e., $172,719 |ess
$81, 206), rather than the greater amount determined in the notice
of deficiency. Respondent al so concedes that petitioners are not
liable for the excise tax under sec. 4980A.

See infra p. 9, for further discussion regarding the
parties' concessions.



The Retirenent System and the Pensi on System

The Retirenment Systemis a qualified defined benefit plan
under section 401(a) and requires nmandatory nondeducti bl e
enpl oyee contributions. The Pension Systemis also a qualified
defined benefit plan under section 401(a), but generally does not
requi re mandat ory nondeducti bl e enpl oyee contri butions. The
State of Maryland contributes to both the Retirenent System and
t he Pension System on behal f of the nmenbers of those systens.
The trusts maintained as part of the Retirenent System and the
Pensi on System are both exenpt fromtaxation under section
501(a).*

The Tr ansfer Refund

On Cctober 4, 1989, petitioner elected to transfer fromthe
Retirement Systemto the Pension System effective Novenber 1,
1989. As a result of his election to transfer, petitioner
received a distribution (the Transfer Refund) fromthe Retirenent
Systemin the amount of $174,802.14, which petitioner received in
the formof a check dated Novenber 30, 1989.

Petitioner's Transfer Refund consisted of $11,695.84 in
previously taxed contributions nmade by petitioner during his

enpl oynent tenure with the H ghway Adm nistration, $693.52 in

4 For a further discussion of the Retirenent System and
t he Pension System see Adler v. Conmm ssioner, 86 F.3d 378 (4th
Cr. 1996), vacating and remanding T.C. Meno. 1995-148; Mryl and
State Teachers Association, Inc. v. Hughes, 594 F. Supp. 1353,
1357-1358 (D. Md. 1984).




t axabl e enpl oyer "pick-up contributions",® and $162, 412. 78 of
taxabl e earnings in the formof interest. The earnings and
"pi ck-up contributions”, which total $163,106.30, constitute the
taxabl e portion of the Transfer Refund.

| f petitioner had not transferred to the Pension System but
rat her had remai ned a nenber of the Retirenment System he woul d
have been entitled to retire at an appropriate age and receive a
normal service retirenment benefit, including a regular nonthly
annuity. He would not, however, have been entitled to receive a
Transfer Refund because a Transfer Refund is only payable to
those who elect to transfer fromthe Retirenment Systemto the
Pensi on System

As a result of transferring fromthe Retirement Systemto
t he Pension System petitioner becane, and presently is, a nenber
of the Pension System As a nmenber of the Pension System
petitioner will be entitled to receive a retirenent benefit based
upon his salary and his creditable years of service, specifically
i ncludi ng those years of creditable service recognized under the
Retirement System However, because petitioner received the
Transfer Refund on account of transferring fromthe Retirenent
Systemto the Pension System petitioner's nonthly annuity wll

be |l ess than the nonthly annuity that he would have received if

5 See sec. 414(h)(2).
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he had not transferred to the Pension System but had ultimtely
retired under the Retirement System?®

Rol | over of Petitioner's Transfer Refund

Wthin 60 days of receiving the Transfer Refund, petitioner
deposited the taxable portion thereof into two individual
retirement accounts (I RA's), as follows:

On Decenber 26, 1989, petitioner deposited $82,900 of the
Transfer Refund into an RA with Loyol a Federal Savings and Loan
(the Loyola IRA).

On January 2, 1990, petitioner deposited $81, 206. 39 of the
Transfer Refund into an IRA wth Del aware Charter Cuarantee and
Trust Co. (the Delaware Charter |RA).’

Distribution of the Loyola |IRA

On or about April 11, 1991, Loyol a Federal Savings and Loan

di stributed, and petitioner received, the account bal ance of

6 It should be recalled that petitioner remained enpl oyed
by the State of Maryland at the tinme that this case was submtted
to the Court.

! Petitioner deposited a total anount of $164,106.39 into
his two IRA's. However, the taxable portion of petitioner's
Transfer Refund was only $163, 106.30. This discrepancy i s not
expl ained in the record.



petitioner's IRA; i.e., $90,662.11, which consisted of

petitioner's initial deposit and earnings as foll ows:

| RA deposit: $ 82, 900. 00
Ear ni ngs: 7,762.11
Total distribution: 90, 662. 11

Distribution of the Del aware Charter |RA

In a letter to Del aware Charter Guarantee and Trust Co.,
dated April 8, 1991, petitioner requested that his |IRA be
converted into a non-I1RA account prior to April 15, 1991. In
such letter, petitioner stated: "To avoid further IRS penalties |
must have the | RA account closed by April 15, 1991."

Petitioner's IRA was converted into a non-IRA account on June 11
1991.

The bal ance of petitioner's Del aware Charter |RA, upon

conversion into a non-1RA account, was $90, 818. 53, which

consisted of petitioner's initial deposit and earnings as

foll ows:
| RA deposit: $ 81, 206. 39
Ear ni ngs: 9,612. 14
Account bal ance on conversi on: 90, 818. 53

Petitioners' 1989 Return

On their Federal incone tax return for 1989, petitioners did
not include in gross incone any of the taxable portion of the
Transfer Refund; i.e., $163,106.30. In 1991, petitioners anended
their 1989 incone tax return to include the taxable portion of

the Transfer Refund in gross incone. See Dorsey v. Conm SSioner,
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T.C. Meno. 1995-97 (a taxpayer who was enployed for 1 year after
transferring fromthe Retirenent Systemto the Pension System was
required to include the Transfer Refund in incone in the year of

receipt); cf. Adler v. Conm ssioner, 86 F.3d 378 (4th Gr. 1996),

vacating and remanding T.C Meno. 1995-148 (where a nenber of the
Retirement Systemretired shortly after receiving his Transfer
Ref und, such nenber received the Transfer Refund "on account of"
retirement and was not required to include such anobunt in incone
in the year of receipt).

Petitioners' 1991 Return

On their Federal incone tax return for 1991, petitioners
di scl osed the receipt of distributions frompetitioner's IRA's in
the total amount of $181,481. O this anount, petitioners
reported $8, 762 as the taxabl e anount.

The Notice of Deficiency

In the notice of deficiency, respondent determ ned that the
di fference between the anmount distributed frompetitioner's IRA' s
(i.e., $90,662.11 + $90,818.53 = $181, 480. 64) and the anount
reported as taxable ($8,762); i.e., $172,719, was includable in
petitioners' gross incone for 1991. As a corollary, respondent
al so determ ned that petitioners were liable for the 15-percent

exci se tax inposed by section 4980A.



The Parties' Concessions

The distribution frompetitioner's Del aware Charter IRA IS
deened to have occurred before the due date of petitioners
income tax return for the year in which the contribution to that
| RA was nade. For that reason, respondent concedes on brief that
petitioner's Delaware Charter I RA distribution qualifies for
relief pursuant to section 408(d)(4), and that only the portion
of such distribution representing earnings; i.e., $9,612.14, is
includable in petitioners' gross incone.® As a result of this
concession, the threshold anobunt that nust be exceeded before the
exci se tax under section 4980A nmay be inposed is no | onger
satisfied; thus, respondent al so concedes that petitioners are
not liable for such excise tax.?®

Petitioners concede that the earnings on petitioner's
contributions to petitioner's Del aware Charter |IRA and Loyola IRA
are includable in petitioners' gross incone.

In view of the foregoing concessions, the only issue
remai ni ng for decision is whether $82,900 of the distribution

received by petitioner fromhis Loyola IRA (i.e., $90,662.11 | ess

8 For a detailed analysis of sec. 408(d)(4), see Childs
v. Comm ssioner, T.C Meno. 1996-267; Thonpson v. Conm Ssioner,
T.C. Meno. 1996- 266.

o | nsof ar as petitioner Elam Canpbell m ght otherw se be
concerned, see sec. 4980A(b); Johnson v. Conm ssioner, 74 T.C.
1057, 1062 (1980), affd. 661 F.2d 53 (5th Cr. 1981).
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$7,762.11 that petitioners concede is taxable earnings) is
t axabl e under sections 408(d) (1) and 72.

Di scussi on

1. CGeneral Leqgal Background

Cenerally, a taxpayer is entitled to deduct the anopunt
contributed to an IRA. Sec. 219(a); sec. 1.219-1(a), |ncone Tax
Regs. The deduction in any taxable year, however, nmay not exceed
the | esser of $2,000 or an anount equal to the conpensation
i ncludable in the taxpayer's gross incone for such taxable year.
In addi tion, the amount of the deduction is limted where the
t axpayer was, for any part of the taxable year, an "active
participant” in a retirement plan qualified under section 401(a)
or a plan established for its enployees by the United States, by
a State or political subdivision thereof, or by any agency or
instrunentality of any of the foregoing. Sec. 219(g) (1),

(5 (A (i), (1ii). In the case of an active participant who files
a return as a single individual, the deduction is reduced using a
rati o determ ned by dividing the excess of the taxpayer's
nodi fi ed adjusted gross incone (nodified AG) over $25,000, by
$10,000. 1 Sec. 219(g)(2) and (3). In the case of an active

participant who files a joint return, the deduction is reduced

10 As rel evant herein, nodified adjusted gross incomne
means adj usted gross incone conputed without regard to any
deduction for an IRA. Sec. 219(g)(3)(A.
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using a ratio determ ned by dividing the excess of the taxpayer's
nodi fi ed AG over $40,000 by $10,000. |d.

Not wi t hst andi ng the foregoing limtation, section 408(0)
permts individuals to make desi gnat ed nondeducti ble |IRA
contributions to the extent that deductible contributions are not
al | owabl e because of the active participant reduction rule set
forth in section 219(g). Sec. 408(0)(1) and (2). Specifically,
an individual may nmake nondeductible contributions to the extent
of the excess of (1) the anobunt all owable as a deduction under
section 219 determ ned without regard to the reduction for active
partici pants over (2) the anount allowable as a deduction under
section 219 determned with regard to such reduction. Sec.
408(0) (2).

As relevant herein, a contribution to an I RA that exceeds
t he anount all owabl e as a deduction under section 219(a),
conputed without regard to the active participant reduction rule
under section 219(g), is considered an excess contribution. Sec.
4973(b).

In the present case, petitioner nmade an excess contri bution

to his Loyola IRA in the amount of $80,900 for 1989 (i.e.,

11 As relevant herein, an excess contribution may al so be
vi ewed as the anount of an I RA contribution that exceeds the sum
of (1) the deductible limt under sec. 219(a), conputed with
regard to sec. 219(g), and (2) the nondeductible limt under sec.
408(0). S. Rept. 99-313, 545 (1986), 1986-3 C.B. (Vol. 3) 1,
545.
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$82,900 | ess $2,000). The genesis of such contribution was in
petitioner's retirenment savings which petitioners reported as
i ncome on their amended Form 1040 for 1989. This contribution
was distributed to petitioner by his IRA on April 11, 1991.

As a general rule, any anount "paid or distributed out of"
an IRA is includable in gross incone by the taxpayer in the
manner provi ded under section 72. Sec. 408(d)(1). Section 72(e)
is applicable, inter alia, to anobunts received under an annuity
contract but not received as an annuity. The distribution
recei ved by petitioner on April 11, 1991, falls into this
cat egory.

Amounts received before the annuity starting date are
i ncludable in incone to the extent allocable to inconme on the
contract and are not includable in income to the extent allocable
to the investnment in the contract.!® Sec. 72(e)(2)(B). Thus,
section 72(e)(2)(B) effectively gives a taxpayer a basis in the
taxpayer's IRA to the extent of his or her investnent in the
contract. The investnent in the contract is defined in section
72(e)(6) as the aggregate anmount of consideration paid for the

contract reduced by the anount received that was previously

12 Under sec. 72(c)(4), "annuity starting date" is defined
as the first day of the first period for which an amount is
received as an annuity under the contract. Petitioner received a
single paynent in the anount of $90,662. 11 fromhis Loyola |IRA
prior to drawing annuity paynents fromhis retirenent account.
Thus, the distribution was received by petitioner before the
annuity starting date and, accordingly, sec. 72(e)(2)(B) applies.
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excl udabl e fromgross incone. The anount of a distribution
all ocable to the investnent in the contract, and thus distributed
tax-free, is the portion of the anmount received that bears the
sanme ratio to the anmount received as the investnent in the
contract bears to the account balance. Sec. 72(e)(8)(A) and (B)

In determning the taxability of petitioner's IRA
distribution fromLoyola, it is necessary to determ ne the anount
of the distribution allocable to the "investnment in the
contract”". In dispute in this case is the neaning of the phrase
"aggregate anount of * * * consideration paid for the contract"”
found in section 72(e)(6), and whether the phrase enconpasses the
excess contribution made by petitioner in the anount of $80, 900.
| f petitioner's contribution is considered to be an anmount paid
in consideration for an IRA and, thus, is an "investnent in the
contract", then section 72 would provide a basis for petitioner's
excess contribution and, upon distribution, such anmunt woul d be
distributed tax-free. However, if petitioner's excess
contribution is not consideration paid for an IRA and, thus, is
not an "investnent in the contract", then section 72 would not
provide a basis in petitioner's excess contribution and, upon
di stribution, such amount would be taxed in full.

The parties agree that the plain nmeaning of the |anguage in
section 72(e)(6), i.e., "anmount of * * * consideration paid for

the contract”, would include petitioner's excess contribution.
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Petitioners essentially urge us to adopt a plain | anguage
interpretation of section 72(e)(6) that would give petitioner a
basis in his excess contribution. Respondent contends, however,
that a literal interpretation of section 72(e)(6) reaches a
result contrary to legislative intent. Specifically, respondent
contends that in anmendi ng section 408(d)(1), Congress intended to
provi de a basis for nondeductible contributions as contenpl ated
by section 408(0), but did not intend to provide a basis for any
contributions in excess of the section 408(0) |limts. Thus,
respondent urges us to | ook beyond the words of the statute to
interpret its neaning.

In construing section 72(e)(6), our task is to give effect
to the intent of Congress, and we nmust begin with the statutory
| anguage, which is the nost persuasive evidence of the statutory

purpose. United States v. Anerican Trucking Associations, Inc.,

310 U. S. 534, 542-543 (1940). Odinarily, the plain nmeaning of

the statutory | anguage is conclusive. United States v. Ron Pair

Enterprises Inc., 489 U S. 235, 242 (1989). Were a statute is

silent or anbiguous, we may |l ook to |legislative history in an

effort to ascertain congressional intent. Burlington NN. RR V.

&kl ahoma Tax Commm., 481 U.S. 454, 461 (1987); Giswld v United

States, 59 F.3d 1571, 1575-1576 (11th Cr. 1995). However, where
a statute appears to be clear on its face, we require unequi vocal

evi dence of | egislative purpose before construing the statute so
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as to override the plain neaning of the words used therein.

Hunt sberry v. Comm ssioner, 83 T.C 742, 747-748 (1984); see

Pallottini v. Comm ssioner, 90 T.C 498, 503 (1988), and cases

there cited.

2. Section 72(e)(6)

Thus, we turn to the words of section 72(e)(6) that define
investnment in the contract, as relevant herein, as "the aggregate
anopunt of * * * consideration paid for the contract * * * m nus
t he aggregate anmount received under the contract". 1In the
i nstant case, petitioner invested, or paid, $82,900 for his IRA
with Loyola. Interpreted literally, section 72(e)(6) would treat
such amount as the "investnent in the contract” because the
contribution was the consideration paid by petitioner for the
contract.

3. Leqgi slative H story

We find nothing anbiguous in the statute, and, accordingly,
feel controlled by its clear |anguage. However, respondent
contends that a literal interpretation of section 72(e)(6)
reaches a result contrary to legislative intent. Thus, we have
exam ned the legislative histories of the 1974 enact nent of
section 408(d)(1), its subsequent anendnent in 1986, and the 1986
enact nent of section 408(0). As discussed bel ow, we are not
satisfied that the legislative history relied upon by respondent

rises to the | evel of unequivocal evidence of |egislative purpose
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sufficient to override the literal |anguage of the controlling
statute.

In the Enpl oyee Retirenent | nconme Security Act of 1974,
(ERI' SA) Pub. L. 93-406, 88 Stat. 829, Congress enacted section
408(a), which provided for the creation of individual retirenment
accounts. In adopting the individual retirenment provisions of
ERI SA, the goal of Congress was to create a system whereby
enpl oyees not covered by qualified retirenment plans woul d have
the opportunity to set aside at |east sone retirenment savings on
a tax-sheltered basis. See H Rept. 93-807 (1974), 1974-3 C.B
(Supp.) 236, 361; S. Rept. 93-383 (1973), 1974-3 C.B. (Supp.) 80,
210. Under the statutory framework thus established, individuals
could obtain a limted deduction for anmounts contributed to
i ndividual retirement accounts while earnings on such anounts
woul d accrue tax free. See secs. 219, 408, 409; see al so

O zechowski v. Comm ssioner, 69 T.C 750, 752-753 (1978), affd.

592 F.2d 677 (2d Gr. 1979); H Rept. 93-807, supra, 1974-3 C. B
(Supp.) at 361-362; S. Rept. 93-383, supra at 130, 1974-3 C. B
(Supp.) at 209. Individuals who were active participants in
enpl oyer - sponsored plans were not permtted to make deducti bl e
| RA contributions because they were already benefitting as
participants in tax-favored plans. See sec. 219(b)(2) as

originally enacted by ERI SA sec. 2002, 88 Stat. 958.
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The individual retirenment provisions of ERI SA expressly
provided that a distribution froman IRA was fully taxable to the
di stributee upon distribution. Specifically, section 408(d) (1),
as originally enacted by ERI SA, provided:

any anount paid or distributed out of an [IRA] * * * shal

be included in gross incone by the payee or distributee

* * * for the taxable year in which the paynent or

distribution is received. The basis of any person in such
an _account or annuity is zero. [Enphasis added.]

The commttee report reveals that Congress intended for taxpayers
to have a zero basis in their IRA s because "neither the
contributions nor the earnings thereon will have been subject to
tax previously." H Rept. 93-779 (1974), 1974-3 C.B. 244, 369,
see also H Conf. Rept. 93-1280, at 339 (1974), 1974-3 C. B. 415,
500.

I n adopting the I RA provisions of ERI SA, Congress recognized
that, despite the dollar Iimtation on deductible contributions
to an I RA, a taxpayer m ght have an incentive to nmake
nondeducti bl e contributions to an | RA because the tax on the
earni ngs would be deferred. See H Rept. 93-779, supra at 136,
1974-3 C.B. at 371; H Conf. Rept. 93-1280, supra at 340, 1974-3
C.B. at 501. Accordingly, Congress enacted sanctions to prevent
excess contributions and the msuse of IRA's. In particular,
Congress inposed a 6-percent excise tax on excess contri butions
to an IRAin order to offset the benefit that would otherw se

result fromthe deferral of tax on the earnings in the IRA  See
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sec. 4973. Additionally, Congress continued to fully tax excess
contributions upon distribution, despite the fact that such
contributions were made wth after-tax dollars. H Conf. Rept.
93-1280, supra at 340, 1974-3 C.B. at 501; H Rept. 93-807, supra
at 130-131, (1974), 1974-3 C.B. (Supp.) 365-366. Significantly,
the ERI SA conference report states, in pertinent part, as
fol |l ows:

I n general, where contributions in excess of the
deductible limts are nade to an individual retirenment
account, no deduction is allowed for the excess anmount, and
this amount will be subject to a 6 percent tax for the year
in which it is nmade, and each year thereafter, until there
is no excess. The distribution is not to be includible in
incone if the excess is distributed to the individual on or
before the due date for filing the enployee's tax return for
the year in question (including extensions). |If the
distribution occurs after that date, however, the
distribution is to constitute taxable incone to the enpl oyee
(because his basis in his account is always zero) and w |
also give rise to a 10-percent additional tax if the
di stribution occurs before the enployee is 59 ¥2 [H. Conf.
Rept. 93-1280, supra at 340, 1974-3 C.B. at 501; enphasis
added. ]

As this excerpt illustrates, in enacting section 408(d)(1),
Congress consciously and expressly declined to provide a taxpayer
with a basis in I RA contributions exceeding the deductible imt.
This created the possibility that a taxpayer could be fully taxed
on an IRA distribution funded with after-tax contributions.

In the Tax Reform Act (TRA) of 1986, Congress nmade two
significant changes to the IRA provisions. First, Congress
enact ed section 408(0), which permts individuals to make

"desi gnat ed nondeducti bl e contributions” to the extent that
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deducti bl e contributions are not allowabl e because of the "active
participant” rule.®® Al though such contributions are not
deducti ble fromgross incone, they are not subject to the excise
tax on excess contributions under section 4973. Sec. 4973(b),
flush | anguage; see sec. 408(0)(2). Moreover, the earnings on
such contributions are permtted to accunul ate on a tax-deferred
basis and without incurring any excise tax under section 4973.
Sec. 408(0); see S. Rept. 99-313, at 543 (1986), 1986-3 C. B
(Vol. 3) 543. Second, Congress anended section 408(d)(1l) to
provide an individual with a basis in his or her IRAto the
extent of the individual's "investnent in the contract”.

The conference report to the TRA of 1986 di scussed the new
approach to taxing I RA distributions as foll ows:

if an individual wthdraws an anount froman |IRA during a

t axabl e year and the individual has previously nade both

deducti bl e and nondeducti ble | RA contributions, then the

anount [excludable fron] inconme for the taxable year is the

portion of the anpbunt w thdrawn which bears the sane ratio

to the anobunt withdrawn for the taxable year as the

i ndi vi dual ' s aggregate nondeductible I RA contributions bear
to the aggregate bal ance of all I RAs of the individual

13 In the Econom ¢ Recovery Tax Act of 1981, Pub. L. 97-
34, 95 Stat. 274, Congress elimnated the active partici pant
restriction and extended IRA availability to all taxpayers.
However, 5 years later, in the Tax Reform Act of 1986, Pub. L
99-514, sec. 1101(a)(1) 100 Stat. 2085, 2411, Congress enacted
sec. 219(g), which reinstated rules inposing restrictions on the
availability of I RA deductions to active participants; i.e.,
i ndi vidual s covered by an enpl oyer-provided retirenent plan.
Thus, Congress enacted section 408(0) in an effort to provide a
tax incentive for discretionary retirenment savings for
i ndi vidual s considered active participants in qualified
retirenment plans.
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* * *  [H Conf. Rept. 99-841, at 11-379 (1986), 1986-3
C.B. (Vol. 4) at 379; enphasis added.]
This excerpt illustrates that Congress intended to provide a
basis in "nondeductible contributions”". However, nowhere in the
| egislative history to the TRA of 1986 did Congress address the
tax treatnment of excess contributions upon distribution.
Respondent asserts that petitioners' interpretation of
section 72(e)(6) significantly changes the | aw and creates a
basis in excess contributions where, historically, no basis had
been allowed. To the contrary, it was Congress that
significantly changed the | aw by creating basis where none had
previously existed. Thus, prior to the TRA of 1986, all IRA
di stributions, even those the genesis of which was in after-tax
contributions, were fully taxed to the taxpayer in the year of
di stribution because "the basis of any person in [an | RA was]
zero." Sec. 408(d)(1) as originally enacted by ERI SA. However,
in the TRA of 1986 Congress anmended section 408(d) (1) by striking
t he | anguage mandati ng that taxpayers have a zero basis in their
| RA and by substituting therefor an "investnment in the contract”
approach in taxing IRA distributions. This anmendnent renoves the
| egi sl ative under pi nnings for double taxation upon which
respondent heavily relies in this case.
In 1974, when Congress decided to include in incone the
di stribution of excess contributions, it clearly and explicitly

required such inclusion in both the | anguage of section 408(d) (1)
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and in the legislative history of such section. See sec.
408(d) (1), as originally enacted by ERI SA; H Conf. Rept. 93-
1280, supra at 340, 1974-3 C.B. at 501. However, in anending
section 408(d)(1) in 1986, Congress omtted any | anguage
indicating, either explicitly or inplicitly, that excess
contributions were to be taxed to the contributor upon
distribution froman IRA. Significantly, the legislative history
for the TRA of 1986 does not even address the distribution of
excess contributions froman | RA

The statute currently provides for basis to the extent of a
taxpayer's "investnent in the contract”. Absent the requisite
expression of intent in sections 408(d)(1) and 72(e)(6), or in
the legislative histories of those sections, to tax excess
contributions sourced in previously taxed retirenment savings, we
think that it would be erroneous to deny petitioner a basis in
hi s excess contribution notw thstandi ng that such contri bution
woul d have been w thout basis prior to the TRA of 1986.
4. Policy

We are satisfied that there is nothing in the |egislative
hi story establishing that Congress intended to include in incone
an | RA distribution, the genesis of which was in retirenent
savings previously included in inconme. 1In fact, to sanction
respondent’'s interpretation of section 72(e)(6) would not further

the goal that Congress sought to advance by enacting the
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legislation itself. |In enacting and anendi ng the | RA provisions
in 1974 and 1986, respectively, it is clear that Congress

i ntended to encourage retirenent savings and the retention of
those savings for retirenent use. |[|f denied favorable tax
treatnment in this situation, petitioners will face retirenent

w thout a large portion of petitioner's retirenent savings, thus
creating the very situation that Congress sought to avoid by
enacting the IRA provisions in the first place. See Adler v.

Conmm ssioner, 86 F.3d 378, 381 (4th Gr. 1996), vacating and

remanding T.C. Meno. 1995-148.

Finally, petitioners contend that respondent's
interpretation of section 72(e)(6) should be resisted because
otherwwse it would lead to petitioner's retirenent distribution's
being taxed twice. W think petitioners' contention is
meritorious. Here we take note of the |ong-standing principle
t hat double taxation is to be avoi ded unl ess expressly intended

by Congress. E.g., Maass v. Hiqggins, 312 U S. 443, 449 (1941),

United States v. Suppl ee-Biddle Hardware Co., 265 U. S. 189, 195-

196 (1924); Tennessee v. Whitworth, 117 U S. 129, 137 (1886);

Verkouteren v. District of Colunbia, 433 F.2d 461, 469 (D.C. Gr.

1970). Nothing in section 72(e)(6) suggests that petitioner's
retirement distribution should be taxed twice. As previously
di scussed, such intent is also conspicuously absent in the

pertinent |egislative history.



5. Concl usi on

In view of the foregoing, we conclude that section 72(e)(6),
when considered in conjunction with its legislative history and
all of the facts and circunstances peculiar to this case,
provides a basis in petitioner's excess contribution.

In order to give effect to our disposition of the disputed

i ssue, as well as the parties' concessions,

Deci sion will be entered

under Rul e 155.




