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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GERBER, Judge: Respondent determ ned a $3, 248 deficiency in
petitioner’s 1998 inconme tax. The issues remaining for our
consideration are: (1) Wether petitioner’s place of enploynent
was tenporary so as to entitle himto deduct travel expenses; and
(2) if petitioner’s enploynent |ocation was tenporary, whether he

adequately substantiated his travel expenses.
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FI NDI NGS OF FACT!

Petitioner resided in California at the tine his petition
was filed. He tinely filed his 1998 Federal incone tax return,
Form 1040, U.S. Individual |Inconme Tax Return, on which he
reported wage i ncone of $54,640. During 1998, petitioner was
enpl oyed as an autonobil e sal esman. From February 26 through the
m ddl e of June 1998, petitioner worked at Concord Honda in
Concord, California (Concord). Fromthe mddle of June 1998
t hrough Cctober 12, 1998, petitioner worked at Honda of
Serranonte in Colma, California (Colma). Petitioner’s residence
at all pertinent tines during 1998 was in Pleasant H I,

Cal i forni a.

Petitioner had difficulty working with the general manager
at Concord, and he approached the personnel manager with his
problem The personnel manager advi sed petitioner that the
Concord general nmanager woul d soon be | eaving the Concord
| ocation. The personnel manager offered to transfer petitioner
to the Colma deal ership until the troubl esone general manager
| eft Concord. The Concord dealership was only a few mles from
petitioner’s Pleasant H Il residence, whereas the Col ma
deal ership is approximately 64 mles frompetitioner’s residence.

Petitioner made 97 round trips to the Col ma | ocati on.

! The parties’ stipulation of facts is incorporated by this
ref erence.
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Approxi mately 4 nonths after petitioner agreed to transfer
to the Colma | ocation, the Concord general manager |eft.
Petitioner then sought to return to Concord, and he was not
permtted to do so. After petitioner was transferred to Colm
he incurred nedical bills which he submtted for reinbursenent.
Hi s claimwas deni ed because the Concord personnel nmanager had
stopped petitioner’s health benefits after he transferred to the
Colma | ocation. Petitioner pressed the matter with the personnel
manager, and he recouped his nedical expenditures. After the
i nci dent involving the nedical expenses, petitioner was not
permtted to return to the Concord | ocation, and he stopped
wor ki ng for the autonobil e deal ership.

Petitioner did not item ze his personal deductions and
i nstead clainmed a standard deduction on his 1998 return. On
petitioner’s Schedule C, Item zed Deductions, he clainmed an

$11,522 | oss, which conprised the followi ng expense itens:

Expense |tens Anount
Car and truck $7, 552
Depreci ation and sec. 179 1, 805
Legal and prof essional 209
Meal s and entertai nment:
$1, 269 |l ess 50 percent ($635) 634
Uilities 944
O her expenses:
| SP fees 319
O fice supplies 59

Tot al expenses 11,522
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Petitioner did not report any inconme on his 1998 Schedul e C.
Petitioner indicated on his Schedule C that his principal
busi ness or profession was “Online publishing”.

Petitioner calculated the $7,552 in car expenses by
mul tiplying the 21,545 cl ai med business mles by $0.325 per mle
(equal s $7,002), to which he added an anount for parking and
tolls.

Respondent determ ned that petitioner failed to report $75
of nonenpl oyee conpensati on i ncone but now agrees that petitioner
properly included said anount as part of his reported wages of
$54, 640.

OPI NI ON

Ceneral ly, taxpayers are not allowed to deduct the daily

cost of commuting to and fromwork, as such expense is considered

to be personal and nondeducti ble. Conm ssioner v. Flowers, 326

U S. 465, 473-474 (1946); sec. 1.162-2(e), Incone Tax Regs. One
exception fromthat general rule involves situations where the
transportation is to and froma tenporary work | ocation. See,
Rev. Rul. 90-23, 1990-1 C. B. 28, as anplified and clarified by
Rev. Rul. 94-47, 1994-2 C. B. 18, as nodified by Rev. Rul. 99-7,
1999-1 C B. 361.

Under the above-cited revenue rulings, taxpayers are
permtted deductions for daily transportation expenses incurred

in going between a taxpayer’s residence and a tenporary work
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| ocation outside the netropolitan area where the taxpayer
normal ly lives and works. Petitioner lived in Pleasant Hill,
California, and until a change in his work |ocation, worked in
nearby Concord, California. H's new work |ocation in Col ng,
California, was outside of the netropolitan area of his residence
and his Concord work | ocation. Respondent contends that
petitioner has not shown that his position at Col na was
tenporary. Respondent alternatively contends, that if
petitioner’s position is found to be tenporary, that petitioner
has not sufficiently substantiated his m | eage.

Petitioner’s transfer to the Colma | ocation was tenporary in
nature. Petitioner was unable to work with the general manager
at his Concord work | ocation. The conpanyw de personnel manager
advi sed petitioner that the Concord general manager woul d be
| eavi ng soon and that petitioner could tenporarily work at the
Col ma deal ership until the general manager left. The Col ma
| ocation presented a substantial daily comute for petitioner.

It was expected that petitioner would work at the Col ma | ocation
for a few nonths and then return to Concord. Petitioner worked
at the Colma location for 4 nonths until the Concord general
manager |left the Concord |location. Petitioner was not allowed to
return to the Concord | ocation and term nated his enpl oynent.

Petitioner’'s situation is simlar to those described in

Mazzotta v. Comm ssioner, T.C. Menp. 1971-227. In that case a
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school teacher was having difficulty negotiating an acceptable
enpl oynment contract, and he found a 1l-year position in another
State. The taxpayer in Mazzotta was found to be tenporarily
enpl oyed away fromhis hone district until the difficulty was

resol ved. See also Massey v. Conmi ssioner, T.C. Menp. 1984-210;

Taylor v. Commi ssioner, T.C. Mnp. 1980-376; Rolbin v.

Comm ssioner, T.C Meno. 1970-186. We, accordingly, hold that

petitioner’s position at Colma was tenporary. See Rev. Rul. 99-
7, 1999-1 C B. 361.

Next, we nust consider whether petitioner adequately
substantiated his clained travel expenses fromthe Concord area
to the Colma |ocation during the 4-nonth period. Petitioner
prepared a cal endar on which he identified each of his work days
during the 4-nonth period that he conmuted between Concord and
Colma. The situation is quite rudinentary, in that petitioner
generally worked 6 days per week. Based on his records, we find
that petitioner traveled to the Colma | ocation 97 tines. At 128
mles per round trip, petitioner’s total mleage attributable to
travel to his tenporary position was 12,416. Applying the
est abl i shed $0.325 per mle rate, petitioner’s deduction
attributable to his tenporary position would be $4,035.20. W
find petitioner’s records sufficient to establish his entitlenent

to a $4, 035. 20 deduction. W note, however, that the $4, 035.20
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woul d be an item zed deduction and is |ess than the $6, 250
standard deduction clained on petitioner’s 1998 return.?

Finally, although petitioner, in connection with an all eged
online publishing activity, clainmed additional m | eage and ot her
expenses on his 1998 Schedule C, he did not substantiate any of
t hose anounts or show that he was in a trade or business other
than his enploynent as a car sal esman. Accordingly, we hold that
petitioner is not entitled to any of the remaining travel or
other itenms clainmed on his 1998 Schedule C

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

2 W\ | eave the question of whether petitioner would benefit
by claimng this item zed deduction as opposed to a standard
deduction to the parties’ conputation under Rule 155.



