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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
COHEN, Judge: Respondent determ ned deficiencies of $12,094
and $11,651 in petitioners’ Federal inconme tax for 1996 and 1997,
respectively. After concessions, the remaining issues for
decision are: (1) Wether petitioner Judy Bailey (petitioner)

was a real estate professional under section 469(c)(7) during
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1997 and (2) whether petitioners materially participated in the
operation of their Lake Arrowhead property during 1996 and 1997.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.

Petitioners resided in La Jolla, California, at the tine
they filed their petition. Petitioners filed joint individual
income tax returns for 1996 and 1997.

Petitioners are both attorneys admitted to practice in
California. Petitioner is an enployee of Judy R Bailey, a
pr of essi onal corporation, and practices in San Di ego, California.

During 1996 and 1997, petitioners owned the follow ng real
estate properties, all of which were |ocated in California:
(1) A condom nium|located at Arapaho Way, Indian Wells (Indian
Wlls condomnium; (2) a unit in a planned unit devel opnent
| ocated at Arapaho Drive, Indian Wells (Indian Wells unit);
(3) two four-plex buildings |ocated at El derwood Court, Riverside
(El derwood properties); and (4) a single-famly house | ocated at
Cari bou Drive, Lake Arrowhead (Lake Arrowhead property).

Petitioners filed an election, with their income tax return in
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1994, to treat all interests in rental real estate as a single
rental real estate activity pursuant to section 469(c)(7)(A).

Petitioner kept daily calendars for 1996 and 1997 t hat
cont ai ned various appointnents related to her |aw practice and
real estate activities. |In preparation for trial, petitioner
prepared a separate sunmary report of her calendars for 1996 and
1997. Each summary report provided an estimte of the total
nunmber of hours spent on activities related to each rental
property and gave a general description of the activities
performed by petitioner. The summary report al so provided a
general list of the legal activities perfornmed by petitioner and
estimated that she spent 876 hours in the practice of law in
1997.

| ndi an Wells Properties

Petitioner estimated that in 1997 she spent approximtely
311 hours on activities related to the Indian Wells properties.
Petitioner sunmarized her activities for 1997 as “re-rented,
cl eaned, did gardening, showed property to prospective renters,
i nspected repairnen’s work”. She also “started [the] process to
sell by drawi ng up option[s] to purchase for prospective buyers
[ and] hol di ng open houses.” Petitioner’s 1997 cal endar i ndicates
that she made 13 visits to the Indian Wells properties, 7 of
whi ch were in conjunction with matters relating to her |aw

practice.
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Petitioner had a comm ssion agreenent with Shirley Baughan
and Associates to handle the rental of the Indian Wlls
condom nium The Indian Wells condom niumwas rented to a tenant
fromJanuary 1 through 31, 1997, and to another tenant from
February through Decenber 1997. The residential |ease agreenent
directed the tenants to remt their rent to Shirley Baughan's
address. Shirl ey Baughan and Associ ates collected the rent
paynments, paid itself the agreed comm ssion, reinbursed itself
for expenses and repairs related to the rental property, and
i ssued a check for the remaining anount to petitioners. Sone of
t he expenses paid by Shirley Baughan and Associ ates were for
shower parts, a water hose, a dryer vent hose, |abor, the water
bill, and keys. Petitioners deducted the conm ssion expense that
they paid to Shirley Baughan and Associates in the anount of
$1, 367 on Schedul e E, Suppl enental |Incone and Loss, of their 1997
joint income tax return.

Petitioners reported the rents received and expenses from
the Indian Wells properties on Schedule E of their 1997 j oint
income tax return as foll ows:

Indian Wlls Indian Well s

Condomi ni um Uni t Tot al
Rents recei ved $13, 805 $10, 900 $24, 705
Less: Expenses 29, 255 10, 487 39,742

| nconme/ (Loss) (15, 450) 413 (15, 037)



El der wood Properties

Petitioner estimated that in 1997 she spent approximtely
412 hours on activities related to the El derwood properties.
During 1997, the El derwood properties were vacant, and petitioner
conduct ed open houses to sell the El derwood properties.
Petitioner sumrarized her activities for 1997 as “arranged for
repairs, did gardening and cl eaning and i nspected properties on a
regul ar basis.” Petitioner encountered several problems with the
El derwood properties in 1997 such as roof |eaks that danmaged the
pai nting and carpeting, vandalism trespassing by nei ghborhood
children, and the eviction of a honel ess person. Petitioner nade
nine visits to the El derwood properties, five of which were in
conjunction with matters relating to her |aw practice.

Petitioners reported the rents received and expenses from
t he El derwood properties on Schedule E of their 1997 joint incone
tax return as foll ows:

El der wood El der wood
4-pl ex #1 4-pl ex #2 Tot al

Rents received $- 0- $- 0- $- 0-
Less: Expenses 11, 227 7,837 19, 064
| nconme/ (Loss) (11, 227) (7,837) (19, 064)

Lake Arrowhead Property

Petitioner estimated that she spent 197.5 hours and 214
hours in 1996 and 1997, respectively, on activities related to
t he Lake Arrowhead property. The average period of custoner use

for the Lake Arrowhead property was 5 days per custoner and 3. 86
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days per custoner during 1996 and 1997, respectively. In 1996,
petitioner supervised the repairnmen and contractors, nade
sel ections and supervised interior design work, purchased
househol d furni shings and supplies, and cl eaned the property.
Petitioner sunmarized her activities for 1997 as “re-rented,
cl eaned, gardeni ng, showed property to prospective renters,
i nspected repairnen’s work” and “started process to sell by
hol di ng open houses”. In 1996, petitioner nade 10 visits to the
Lake Arrowhead property, 9 of which were in conjunction with
matters relating to her law practice. |In 1997, petitioner nade
three visits to the Lake Arrowhead property, two of which were in
conjunction with matters relating to her |aw practice.

Petitioner had a comm ssion agreenent with Muntain Country
Realty, Inc. (Muwuntain Country), to handle the rental of the Lake
Arrowhead property during 1996 and 1997. Muntain Country
| ocated renters and showed the property to prospective renters.
Mountain Country collected the rent paynents, paid itself the
agreed comm ssion, reinbursed itself for expenses and repairs
related to the rental property, and issued a check for the
remai ni ng anount to petitioners. Muntain Country handl ed the
repairs related to the Lake Arrowhead property. Petitioners
deduct ed the comm ssi on expenses paid to Mountain Country in the
amounts of $2,471 and $1,881 in 1996 and 1997, respectively, on

Schedul e E of their joint inconme tax return.
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Petitioners reported the rents received and expenses from
t he Lake Arrowhead property on Schedule E of their 1996 and 1997

joint incone tax return as foll ows:

1996 1997
Rents received $9, 855 $9, 935
Less: Expenses 18, 861 16, 361
| nconme/ (Loss) (9, 006) (6, 426)

Noti ce of Deficiency

The notice of deficiency dated Decenber 14, 1999, inforned
petitioners that the deficiency amounts determ ned by the
Comm ssi oner were based on the follow ng adjustnents to incone:
(1) “Rental Loss” of $38,722 and $40, 527 disallowed in 1996 and
1997, respectively; (2) “Exenptions” reduced by $1,122 and $1, 696
for 1996 and 1997, respectively; and (3) “lItem zed Deducti ons”
reduced by $1,936 and $2, 027 for 1996 and 1997, respectively.

OPI NI ON

The parties have stipulated that petitioner was a real
estate professional pursuant to section 469(c)(7) in 1996 and
that petitioners are entitled to deduct $29,716 in rental |osses
in 1996 with respect to the Indian Wlls properties and El derwod
properties.

Whet her the remaining rental | osses clainmed by petitioners
in 1996 and 1997 constitute passive activity | osses under section
469 depends on: (1) Wether petitioner was a real estate

pr of essi onal under section 469(c)(7) during 1997 and (2) whether
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petitioners materially participated in the operation of their
Lake Arrowhead property during 1996 and 1997.

Section 469 generally disallows for the taxable year any
passive activity loss. Sec. 469(a). A passive activity loss is
defined as the excess of the aggregate | osses fromall passive
activities for the taxable year over the aggregate inconme from
all passive activities for that year. Sec. 469(d)(1l). A passive
activity is any trade or business in which the taxpayer does not
materially participate. Sec. 469(c)(1l). Rental activity is
treated as a per se passive activity regardl ess of whether the
taxpayer materially participates. Sec. 469(c)(2), (4). Under
section 469(c)(7)(B), the rental activities of a taxpayer in the
real property business (real estate professional) are not per se
passive activities under section 469(c)(2), but are treated as a
trade or business and subject to the material participation
requi renent of section 469(c)(1l). See also sec. 1.469-9(e)(1),
| ncome Tax Regs.

Real Estate Prof essional

Petitioners assert that they are entitled to deduct their
rental losses in 1997 and that such | osses are not subject to the
passive activity loss |imtations under section 469. Petitioners
contend that petitioner qualifies as a real estate professional

under section 469(c)(7) for 1997, and, thus, their rental
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activities are exenpt from being passive activities under section
469(c) (2).

Respondent’ s position is that petitioners are not entitled
to deduct their rental |osses in 1997 because their rental
activities are passive activities under section 469(c)(2).
Respondent maintains that petitioners have not presented adequate
evi dence to support their assertion that petitioner was a real
estate professional pursuant to section 469(c)(7) in 1997.

Under section 469(c)(7)(B), a taxpayer qualifies as a real
estate professional and a rental real estate activity of the
t axpayer is not a passive activity under section 469(c)(2) if:

(1) nore than one-half of the personal services

performed in trades or businesses by the taxpayer

during such taxable year are perfornmed in real property

trades or businesses in which the taxpayer materially

participates, and

(i1) such taxpayer perforns nore than 750 hours of

services during the taxable year in real property

trades or businesses in which the taxpayer materially

partici pates.

In the case of a joint return, the above requirenents are
satisfied if and only if either spouse separately satisfied these
requi renents. Sec. 469(c)(7)(B). Thus, if either spouse
qualifies as a real estate professional, the rental activities of
the real estate professional are exenpt from being a passive
activity under section 469(c)(2). |Instead, the real estate

professional’s rental activities would be treated as a passive

activity under section 469(c)(1l) unless the taxpayer materially
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participated in the activity. Sec. 1.469-9(e)(1), Inconme Tax
Regs.

For purposes of determ ning whether a taxpayer is a real
estate professional, a taxpayer’s material participation is
determ ned separately wth respect to each rental property,
unl ess the taxpayer nmakes an election to treat all interests in
rental real estate as a single rental real estate activity. Sec.
469(c)(7)(A); sec. 1.469-9(e)(1), Incone Tax Regs. Here,
petitioners made an election in 1994 to treat their rental
properties as a single activity. According to section 1.469-
9(g) (1), Incone Tax Regs., this election is binding for the
taxabl e year in which it is nmade and, unless duly revoked by the
t axpayer, for all future years in which the taxpayer is a rea
estate professional, even if there are intervening years in which
the taxpayer is not a real estate professional.

Whet her petitioner qualifies as a real estate professional
under section 469(c)(7) is based on petitioner’s activities
related to the Indian Wells condom nium Indian Wells unit, and
El derwood properties. Petitioners argue that the Lake Arrowhead
property is rental real estate that should be included in
determ ni ng whether petitioner is a real estate professional. W
di sagr ee.

Petitioner’s activities that are related to the Lake

Arrowhead property are di sregarded for purposes of determ ning
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whet her she was a real estate professional, because the Lake
Arrowhead property is not “rental real estate” as defined in
section 1.469-9(b)(3), Incone Tax Regs. Section 1.469-9(b)(3),
| ncone Tax Regs., defines “rental real estate” as “any real
property used by custoners or held for use by custoners in a
rental activity within the neaning of section 1.469-1T(e)(3)."
Section 1.469-1T(e)(3), Tenporary Incone Tax Regs., 53 Fed. Reg.
5702 (Feb. 25, 1988), states that, except as otherw se provided,
an activity is a “rental activity” for a taxable year, if “during
such taxable year, tangible property held in connection with the
activity is used by custoners or held for use by custoners”. See
al so sec. 469(j)(8). As provided in section 1.469-
1T(e)(3)(ii1)(A), Tenporary Inconme Tax Regs., supra, an “activity
involving the use of tangible property is not a rental activity
for a taxable year if for such taxable year * * * [the] average
period of custonmer use for such property is seven days or |ess”.
The average period of custonmer use for the Lake Arrowhead
property was | ess than 7 days during 1996 and 1997. Thus, the
rental of the Lake Arrowhead property is not a “rental activity”
as defined in section 1.469-1T(e)(3)(ii)(A), Tenporary |Incone Tax
Regs., supra, not “rental real estate” under section 1.469-
9(b)(3), Inconme Tax Regs., and not included in the el ection under
section 469(c)(7) to treat all interests in rental real estate as

a single rental real estate activity. See Scheiner v.
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Comm ssioner, T.C Meno. 1996-554 (where average period of

custoner use less than 7 days, condom nium hotel activity was not
rental activity under section 469(j)(8) and not considered a

passive activity under section 469(c)(2)); Mrdkin v.

Conmi ssioner, T.C. Menp. 1996-187.

Respondent maintains that petitioner is not a real estate
prof essional for 1997 because: (1) Petitioners have not
substantiated through a reasonabl e neans that petitioner
performed nore than 750 hours of service in relation to her
rental activities and (2) petitioner’s personal services
performed in her rental activities during 1997 do not exceed the
876 hours that she spent in her practice of |aw

Wth respect to the evidence that may be used to establish
hours of participation, section 1.469-5T(f)(4), Tenporary |nconme
Tax Regs., 53 Fed. Reqg. 5727 (Feb. 25, 1988), provides:

The extent of an individual’'s participation in an

activity may be established by any reasonabl e neans.

Cont enporaneous daily time reports, logs, or simlar

docunents are not required if the extent of such

participation may be established by other reasonable

means. Reasonabl e neans for purposes of this paragraph

may include but are not limted to the identification

of services perfornmed over a period of tinme and the

approxi mat e nunber of hours spent perform ng such

services during such period, based on appoi nt nent

books, cal endars, or narrative summari es.

Petitioner kept a daily calendar for 1997 that indicated the
nunber of visits made to the rental properties, but the cal endar

did not quantify the nunber of hours that she spent on her rental
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activities. Petitioner attenpted to summarize the activities
that were noted in her 1997 calendar into a summary report, in
whi ch she generally explained the activities perfornmed at the
rental properties and provided an annual estimate of the hours
spent on each rental property. Excluding petitioner’s estimate
of the hours that she spent on activities directly related to the
Lake Arrowhead property, petitioner’s sumrary report esti nmated
t hat she spent 827 hours performng services related to the
rental properties during 1997 and consisted of the foll ow ng:
(1) I'ndian Wells properties, 311 hours; (2) El derwood properties,
412 hours; and (3) general activities for all real estate
properties (including the Lake Arrowhead property), 104 hours.
We believe that the nethods that petitioner used to approxi mate
the tinme that she spent perform ng these services during 1997 are
not reasonable within the neaning of section 1.469-5T(f)(4),
Tenporary I ncone Tax Regs., supra. Petitioner’s estinates are
uncorroborated and do not reliably reflect the hours that she
devoted to her rental real estate activities. Petitioner
assigned hours to activities years later, and in preparation for
trial, based solely on her judgnent and experience as to how much
time the activities nust have taken her. This Court has
previously noted that, while the regul ati ons are sonewhat
anbi val ent concerning the records to be naintai ned by taxpayers,

they do not allow a postevent “ball park guesstimate”. Carl stedt
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V. Conm ssioner, T.C. Menob. 1997-331; Speer v. Comm ssioner, T.C.

Meno. 1996-323; Goshorn v. Comm ssioner, T.C. Menp. 1993-578.

Petitioner has not distinguished the facts of this case from
those cited, and we conclude that they are not distinguishable.

The follow ng factors further dimnish the credibility and
accuracy of the summary report prepared by petitioner: (1) The
nunber of hours clai med appears excessive in relation to the
tasks described; (2) petitioner testified that she usually
conbined a trip to the rental properties with a trip related to
her | aw practice; (3) the El derwood properties were vacant during
1997; (4) the Elderwood properties and Indian Wells properties
were for sale during 1997; and (5) petitioner had a conm ssion
agreenent with Shirl ey Baughan and Associ ates to nanage the
rental of the Indian Wells condom nium during 1997.

Additionally, petitioner’s personal services perforned in
her rental activities of 827 hours do not exceed the 876 hours
that she spent in 1997 in her practice of law. Petitioner
therefore does not qualify as a real estate professional under
section 469(c)(7), and the rental activities of the Indian Wlls
properties and El derwood properties are passive activities under
section 469(c)(2) during 1997 regardl ess of materi al
participation by petitioner in these activities. See sec.

469(c) (4).



Lake Arrowhead Property

Respondent maintains that petitioners are not entitled to
deduct | osses generated fromtheir Lake Arrowhead property in
1996 and 1997, because the Lake Arrowhead property is real estate
held in a trade or business subject to section 469(c)(1), rather
than a rental activity under section 469(c)(2), and petitioners
have not established that they materially participated in the
trade or business of renting their Lake Arrowhead property as
requi red by section 469(c)(1)(B).

Petitioners argue that they properly filed an el ection
pursuant to section 469(c)(7)(A)(ii) to treat all of their
interests in rental real estate as a single rental real estate
activity and that their activities related to the rental of their
Lake Arrowhead property should be considered in aggregate with
their other rental properties. As previously explained,
petitioners’ argunment fails because the election to treat al
rental properties as one activity is limted to the purpose of
determ ni ng whether a taxpayer is a real estate professional
under section 469(c)(7). Here, the average period of use of the
Lake Arrowhead property was |less than 7 days in 1996 and 1997;
thus, the rental of the Lake Arrowhead property is not a rental

activity as defined in section 469(j)(8) and is not a passive

activity under section 469(c)(2). See Scheiner v. Conm ssioner,

supra; Mrdkin v. Conmi Ssioner, supra. Nevert hel ess,




- 16 -

petitioners’ operations at the Lake Arrowhead property during
each year in issue constitute an activity that is treated as a
trade or business under section 469(c)(6). Consequently,
petitioners’ operations at the Lake Arrowhead property wll
constitute a passive activity under section 469(c)(1) unless
petitioners establish that they materially participated in that
activity during the taxable years in issue. Petitioners argue in
the alternative that the activities related to the Lake Arrowhead
property were not a passive activity under section 469(c) (1)
because petitioners net the material participation requirenents.

Material participation is defined as involvenent in the
operations of the activity that is regular, continuous, and
substantial. Sec. 469(h)(1). As explained in section 1.469-
5T(a), Tenporary Incone Tax Regs., 53 Fed. Reg. 5696 (Feb. 25,
1988), a taxpayer can satisfy the material participation
requirenent if the individual neets any one of the seven
regul atory tests:

(1) The individual participates in the activity for
nore than 500 hours during such year;

(2) The individual’s participation in the activity for
t he taxable year constitutes substantially all of the
participation in such activity of all individuals

(1 ncludi ng individuals who are not owners of interests
in the activity) for such year;

(3) The individual participates in the activity for
nmore than 100 hours during the taxable year, and such
individual’s participation in the activity for the
taxabl e year is not less than the participation in the
activity of any other individual (including individuals
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who are not owners of interests in the activity) for
such year;

(4) The activity is a significant participation

activity * * * for the taxable year, and the

i ndi vidual’ s aggregate participation in all significant

participation activities during the year exceeds 500

hours;

(5) The individual materially participated in the

activity * * * for any five taxable years (whether or

not consecutive) during the ten taxable years that

i mredi ately precede the taxable year;

(6) The activity is a personal service activity * * *,

and the individual materially participated in the

activity for any three tax years (whether or not

consecutive) preceding the taxable year; or

(7) Based on all facts and circunstances * * *, the

i ndi vi dual participates in the activity on a regul ar,

continuous, and substantial basis during such year.

“Participation” generally neans “all work done in an
activity by an individual who owns an interest in the activity”.
Sec. 1.469-5T(f), Tenporary Incone Tax Regs., 53 Fed. Reg. 5697
(Feb. 25, 1988). Wrk done by an individual in the individual’s
capacity as an investor in an activity is not generally treated
as participation in the activity. Sec. 1.469-5T(f)(2)(ii) (A,
Tenporary I ncone Tax Regs., supra. Additionally, work done by
the individual is not treated as participation in the activity if
such work is not of a type that is customarily done by an owner
of such activity and one of the principal purposes for performng
such work is to avoid the passive activity limtations of section

469. Sec. 1.469-5T(f)(2)(i), Tenporary Incone Tax Regs., supra.
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In determ ning whether a taxpayer materially participates,
the participation of the spouse of the taxpayer shall be taken
into account. Sec. 469(h)(5). Petitioners’ reply brief argues
that they both spent tinme in the activity in issue; however,
Bruce Bailey did not testify or even appear at trial.

Petitioners’ assertion that Bruce Bailey spent tine in the
activity appears to be an afterthought; such participation is not
mentioned in the testinony of petitioner, who described only her
own actions. Thus, we are unable to take into account the hours,
if any, spent by Bruce Bailey in the operation of the Lake
Arrowhead property.

Petitioners contend that they neet several of the materi al
participation tests under section 1.469-5T(a), Tenporary |ncone
Tax Regs., 53 Fed. Reg. 5696 (Feb. 25, 1988). Petitioner’s
summary report estinmated that she spent 197.5 hours and 214 hours
in 1996 and 1997, respectively, on activities related to the Lake
Arrowhead property. Petitioner’s calendars indicated the nunber
of visits nmade to the Lake Arrowhead property in 1996 and 1997,
but those cal endars do not quantify the nunber of hours that
petitioner spent on activities related to the Lake Arrowhead
property. For the reasons stated previously, we do not accept
petitioner’s summary reports that estimted the hours spent on

activities related to the Lake Arrowhead property. See Carl stedt
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V. Conm ssioner, T.C. Menob. 1997-331; Speer v. Comm ssioner, T.C.

Meno. 1996-323; Goshorn v. Comm ssioner, T.C. Menp. 1993-578.

Even if such hours were accurate, petitioners would not neet
any of the material participation tests. Petitioners have not
spent nore than 500 hours in the activity. Petitioner’s
conmi ssi on agreenent with Muuntain Country to nmanage the rental
of the Lake Arrowhead property woul d preclude petitioners’
activities frombeing substantially all of the participation in
the activity. Petitioners have not presented evidence to
establish that the participation by Muntain Country did not
exceed petitioners’ participation. Petitioners have not presented
evidence of their material participation in the Lake Arrowhead
property for 5 of the prior 10 years.

Petitioners also fail the facts and circunstances test based
on petitioner’s conm ssion agreenent with Mountain Country to
operate the rental of their Lake Arrowhead property. The realty
conpany found tenants, showed the property, collected rents, and

paid for repairs. See Barniskis v. Conmm ssioner, T.C Meno.

1999- 258 (taxpayers did not materially participate where
taxpayers utilized a managenent conpany to handl e the rental of

their resort condom nium); Chapin v. Conm ssioner, T.C Meno.

1996- 56 (taxpayers’ participation did not constitute
participation on a regular, continuous, and substantial basis

where taxpayers used a rental agent to handle all | easing
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arrangenments, cleaning between tenants, and routine repairs and
mai nt enance).

We conclude that petitioners did not materially participate
in the operation of the Lake Arrowhead property during 1996 and
1997, and, accordingly, petitioners’ trade or business relating
to the Lake Arrowhead property is a passive activity under
section 469(c)(1). The losses incurred with respect to the Lake
Arrowhead property are subject to the passive loss |imtations
i nposed by section 469 and are disallowed in 1996 and 1997.

Noti ce of Deficiency

Petitioners argue in their reply brief that the notice of
deficiency failed to set forth the reasons for respondent’s
determ nations with sufficient specificity to satisfy the
requi renents of section 7522. Section 7522(a) requires that a
notice of deficiency “describe the basis” for the tax deficiency.
However, an “inadequate description under the preceding sentence
shall not invalidate such notice.” Sec. 7522(a).

Here, the notice of deficiency listed “Rental |oss” as an
adj ustnent and di sall owed the entire anount of the rental | osses
clainmed by petitioners in 1996 and 1997. The notice of
deficiency sufficiently apprised petitioners of the basis for
respondent’s deficiency determnation. At trial and in
respondent’s briefs, respondent provided a consistent explanation

for the disallowance of the rental | osses. Respondent has taken
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no position that would require petitioners to present evidence
different fromthat necessary to resolve the determ nations that
were described in the notice of deficiency, so as to justify

pl aci ng the burden of proof on respondent. See Shea v.

Comm ssioner, 112 T.C 183 (1999).

We have considered all of the remai ning argunents that have
been made by petitioners for a result contrary to that expressed
herein, and, to the extent not discussed above, they are w thout
merit.

To reflect the foregoing and concessions of the parties,

Deci sion will be entered

under Rul e 155.




